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United States Court of Appeals for the 

District of Columbia I 


a District Court of the United States 

for the District of Columbia. 

In Equity No. 60954 

Battery Patents Corporation, a corporation, Plaintiff, 

V. 

I 

Conway P. Coe, As Commissioner of Patents of the United 

States of America, Defendant. 

I 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States, for the District of Columbia, at the 
City of Washington, in said District, at the tjimes 
hereinafter mentioned, the following papers yrere 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint 

Filed March 17,1936 

In the Supreme Court of the District of Columbia 

In Equity No. 60954 

Battery Patents Corporation, a corporation, Plaintiff, 

v. | 

Conway P. Coe, As Commissioner of Patents of the United 

States of America, Defendant. 


To The Honorable Judges of the Supreme Court 
of the District of Columbia, in Chancery Sitting: 

Battery Patents Corporation, a corporation organized 
under the laws of Illinois, having a place of business in 
Chicago, Illinois, brings this bill of complaint against Con¬ 
way P. Coe as Commissioner of Patents of the United 
States of America. The jurisdiction of this court depends 
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upon a right to relief by suit in equity under Section 4915 
of the Revised Statutes (Sec. 64 of Title 35 of Code of Laws 
of the United States of America), as amended. 

For its cause of action plaintiff avers: 

(1) That the Battery Patents Corporation, a corporation 
organized and existing under the laws of the State of Illi¬ 
nois, has its principal office in Chicago, Illinois. 

(2) That George S. Lewis, on December 28, 1934, filed in 
the United States Patent Office, in due form, his applica¬ 
tion, Serial No. D -54623 J> ^ _ertaining:,to a d esign for bicycle 
gu ard^and lamp! 1 that said George S. Lewis, prio^”tcTtIie 
filing, of said application, was the first, sole and original 

inventor or discoverer of the invention set forth and 
2 claimed in said application; that said design for said 
article of manufacture was new, original and orna¬ 
mental, not known or used by others in this country before 
his invention thereof, and not patented or described in any 
printed publication in this or any foreign country before 
his invention thereof, or more than two years prior to his 
application, not in public use or on sale in this country for 
more than two years prior to his application, not patented 
in any foreign country by him or his legal representatives 
on an application filed more than four months before his 
application in this country, and not abandoned. 

(3) That the Commissioner of Patents acted officially 
upon the aforesaid application January 29, 1935, denying a 
patent thereon and citing against said application the fol¬ 
lowing: 

Green, U. S. 1,546,652, July 21, 1925 
Advertising Booklet of the Series 50 
Buick Straight Eight for 1932, page 13, 

Model 32-56-S, fender and head lights; 

that an amendment of said application was filed in the 
Patent Office March 13, 1935 and reconsideration was re¬ 
quested ; that the Commissioner of Patents acted again offi¬ 
cially upon the application April 1, 1935, and rejected the 
claim, citing against said application the following: 

Humble, U. S. patent 1,069,550, Aug. 5, 1913 
Montgomery Ward & Co., (Chicago) Spring & 
Summer Catalogue No. 116, 1932, page 
278, Item 260-D-3050; 
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that in a supplemental action on April 16, 1935, the Com¬ 
missioner of Patents further rejected the claim on the fol¬ 
lowing patent: 

i 

Sawyer, Des. 92,114, April 24, 1934; 

i 

that a further argument was filed in the Patent Office May 
24, 1935, in which reconsideration was requested; thaft on 
June 11, 1935, the Commissioner of Patents a^ain 

3 acted officially upon said application and finally re¬ 
jected the claim thereof; that an appeal to the Bbard 

of Appeals was filed in the Patent Office in due course and 
within the time permitted by law and by the rules of prac¬ 
tice ; that in due course was heard by the Board of Appeals, 
and on July 6, 1935, said Board of Appeals rendered its 
decision, affirmed the action of the Primary Examiner, and 
denied applicant’s right to patent said invention, as will 
more fully appear by a duly certified copy of said applica¬ 
tion and proceedings therein and pertaining thereto, ready 
here in court to be produced, and profert whereof ijs re¬ 
spectfully made. 

(4) That said Lewis application, Serial No. Des. 54,623, 
and the invention thereon described were duly assigned 
and transferred by an instrument in writing, to plaintiff, 
Battery Patents Corporation, said instrument in waiting 
bearing the date of December 22, 1934; that said assign¬ 
ment has been forwarded to the United States Patent ()ffice 
to be recorded; and that plaintiff, Battery Patents Corpo¬ 
ration, now owns said invention and application anp all 
right and title thereto, and is entitled to receive a patent 
thereon. 

(5) That no appeal has been taken from the decision of 
said Board of Appeals to the Court of Customs and Patent 
Appeals. 

(6) That said invention or discovery described and 
claimed in said George S. Lewis application, Des. 5^,623, 
constitutes a marked advance in the articles of mahufac- 
ture to which the invention pertains; that said desigp has 
been employed in the great majority of said articles of 
manufacture in the Chicago plant of plaintiff’s associate 

Company and Licensee, Monark Silver King, Inc., 

4 said associate company is engaged in the manufac¬ 
ture of bicycles; and that the use of said design has 
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greatly increased the sales of the bicycle and the demand 
for said bicycle products, and has caused said bicycle prod¬ 
ucts to become, within a relative short time, nationally and 
internationally known and has resulted in a widespread 
demand for them. 

(7) That the Commi ssion er of Patents has refused and 
still refu ses to grant Letters Patent upon said aforesaid 
a^li^tTolir^^'fj'ebrgo S. Lewis, Serial No. Des. 54,623; 
that plaintiff is lawfully entitled to the grant of a patent 
on said application; and that plaintiff is the sole owner of 
the entire right, title and interest in and to said invention 
and in and to the application therein mentioned. 

WHEREFORE, plaintiff brings this Bill under and in 
accordance with the provision of the statute in such case 
made and provided, and respectfully prays Your Honors: 

(1) To adjudge and decree that plaintiff, Battery Pat¬ 
ents Corporation, is entitled, according to law, to receive 
Letters Patent of the United States for the aforesaid inven¬ 
tion set forth in said application, Serial No. 54,623, as 
specified and specifically pointed out and distinctly claimed 
in said application; 

(2) That the Commissioner of Patents be authorized and 
directed to issue a patent to plaintiff upon said application, 
containing the claim thereof; 

(3) That your orator be given such other and further 
relief as equity may require and Your Honors may deem 
proper; 

(4) That a subpoena ad respondendum directed to 
Honorable Conway P. Coe, Commissioner of Patents of the 

United States, be issued out of and under the seal 
5 of this Honorable Court requiring him to appear and 
answer this Bill of Complaint and abide the further 
order of this court. 


BATTERY PATENTS CORPORATION 

Per DYRENFORTH, LEE, CHRITTON & 
WILES 

Its Solicitors 


NELSON J JEWETT 
HORACE DAWSON 
Of Counsel 
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State of Illinois, 

County of Co oh, $$: 

Earl E. Pease, being duly sworn, deposes and says that 
he is Treasurer of plaintiff company, Battery Patents Cor¬ 
poration, named in the foregoing Bill of Complaint; that 
he has read said Bill of Complaint and knows the consents 
thereof; that the same is true of his own knowledge and be¬ 
lief, except as to matters therein stated to be alleged on in¬ 
formation and belief, and that as to these matters, hi be¬ 
lieves it to be true; and that plaintiff is a corporation, as 
set forth in said Bill of Complaint, and is the own^r of 
said invention and of the patent application mentioned in 
said Bill of Complaint. 

EARL E PEASE 1 

Subscribed and sworn to before me this 14th day of 
March 1934. | 

0. C. MATTHEW? 
(Notarial Seal) Notary Public 
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Answer to the Bill of Complaint 
Filed March 20, 1936 




* 


* 


* 


* 


To the Honorable 

The Judges of the Supreme Court 
of the District of Columbia. 

Conway P. Coe, Commissioner of Patents, defendant 
herein, in answer to the Bill of Complaint alleges on infor¬ 
mation and belief as follows: 

He admits that this suit is brought against him }n his 
official capacity as Commissioner of Patents and admits the 
allegation of jurisdiction under Section 4915 R. S. (35TJ. S. 
C. A. 63). 

1. He admits the allegations of paragraph 1 as to plain¬ 
tiff’s organization and principal place of business. 

2. He admits that George S. Lewis, on December 28, 1934, 
filed an application for a patent on a design for a bicycle 
guard and lamp, which application was given Serial No. 
D-54,623. He further admits that in that application George 
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S. Lewis made averments corresponding to the allegations 
of paragraph 2, but denies that these allegations are suffi¬ 
cient to justify the issuance of a patent to plaintiff on said 
design. 

3. He admits the allegations as to the prosecution of the 
application before the examiner, the citation of certain 
references, and the final rejection of the claim. He further 
admits that appeal was taken to the Board of Appeals and 
that the decision of the primary examiner was affirmed by 
the Board but he states that that decision was rendered on 
November 29, 1935, instead of July 6, 1935, as stated in 
the Bill of Complaint. 

4. He admits the allegations of assignment. 

5. He admits that no appeal was taken from the 
7 decision of the Board of Appeals to the United States 
Court of Customs and Patent Appeals. 

6. He is not informed, save by the Bill itself, as to the 
extent to which the design has been used in articles manu¬ 
factured by plaintiff, nor to the extent in which the sale of 
the articles has been increased by the use of the design, but 
he denies that plaintiff is entitled to have a patent issued 
to it on the said Lewis application. 

7. He admits that he has refused and still refuses to 


grant plaintiff a patent on the said application of Lewis 
but denies that plaintiff is lawfully entitled to such a patent 


s ince the design is held to be u npatentable in view of the 
follo wing pri or^ art ana io ¥ the r easons given"in the Ex- 
ammer’s Statem ent* in_answer to tn^appear~ah3!IfES3HSe- 


cision ot th 
prgsentecTal 


„gf. ^yhich^wil]^ be 



Humble, 1,069,550, August 5, 1913, 

Sawyer, Design, 92,114, April 24, 1934, 
Advertising Booklet of the Series 50 Buick 
Straight Eight for 1932, page 13, Model 
32-56-S Fender & Headlights. 


Profert of copies of these patents and publication is hereby 
made. 

WHEREFORE defendant having fully answered the Bill 
of Complaint denies that plaintiff is entitled to the relief 
demanded or any part thereof and prays that the Bill be 
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dismissed with all costs of the proceedings agaiist the 
plaintiff as provided in Section 4915 R. S. j 

CONWAY P. COE 
Commissioner of Patents, 
Defendant. 

R. F. WHITEHEAD 

Solicitor of the U. S. Patent Office, 

Attorney for Defendant. 

S District of Columbia, ss : 

I 

I, Conway P. Coe, Commissioner of Patents, depose and 
say that I have read the above answer by me subscribed 
and know the contents thereof, and that the statements of 
facts therein made as upon personal knowledge ar^ true, 
and those made upon information and belief I belief to be 
true. 

CONWAY P. COE 
Commissioner of Patents. 

Subscribed and sworn to before me this 19th dav of 
March, 1936. 

MARY K. CONNOR 

(Notarial Seal) Notary Public, D. C. 

My commission expires October 15, 1940. 


Memorandum Opinion 
Filed June 23,1936 

# * * * * * * * * j 

I agree with the conclusions reached by the tribunals of 
the Patent Office. 

The bill should be dismissed with costs. j 

BAILEY, 

J. 


Findings of Fact 
Filed August 5, 1936 


* 


« I 

1. This is a suit brought under the provisions of Section 
4915 R. S. (U. S. C., Title 35, Sec. 63) to authorize thd Com- 


8 


BATTERY PATENTS CORP. VS. CONWAY P. COE. 


missioner of Patents to issue a design patent to plaintiff 
on the application of George S. Lewis, plaintiff’s assignor. 

2. The application of Lewis discloses a design for a Com¬ 
bined Bicycle Guard and Lamp in which the guard for the 
front wheel of the bicvcle is extended over the wheel and 
beyond the fork of the bicycle, a tear-drop shaped lamp 
being affixed to the guard between the fork and the end of 
the guard. 

3. The patent to Humble, No. 1,069,550, discloses a bi¬ 
cycle having a guard for the rear wheel which extends over 
the upper portion of the wheel. 

4. The design patent to Sawyer, No. 92,114, shows a de¬ 
sign for a velocipede having a guard for the front wheel 
which is extended over the wheel and a substantial distance 
beyond the steering fork, a lamp being affixed to the guard 
between the fork and the end of the guard. 

5. The Advertising Booklet of the Series 50 Buick 
Straight Eight for 1932, discloses on page 13 an automobile 
having a tear-drop shaped fender light. 

6. In the early days of bicycle manufacture, it was the 
practice to have the front guard of the bicycle terminate 
even with the steering fork. 

7. Later, the top of the front guard was advanced, in 
some cases, to a point in line with the truss rods. 

8. At the time of the Lewis design involved herein, 
10 the front guard of bicycles had not been advanced 
beyond the truss rods, and it was the common prac¬ 
tice of bicvcle manufacturers to have the front guard ter- 
minate even with the steering fork, or even with the truss 
rods. 

9. In the Lewis design, the guard was advanced a very 
substantial distance bevond the fork and bevond anv usual 
location of the truss rods. 

10. In the Lewis design, the lamp was placed between 
the portion of the guard even with the truss rods and the 
forward end of the guard, which extended a substantial 
distance ahead of the truss rods. 

11. Plaintiff has sold two types of bicycles, one model, 
called the “Standard”, being cheaper and not being pro¬ 
vided with the Lewis design. In this model, the guard ter¬ 
minates even with the truss rods. In the second type, 
called the “De Luxe” model, the bicycle, which is other- 
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wise the same as the “Standard”, is provided with the 
elongated fender and lamp of the Lewis design. The bi- 
evcles have been sold in large numbers. Contrarv jto the 
usual experience, the more expensive model, equipped with 
the Lewis design, has outsold the cheaper model. |Up to 
the present time, the higher priced cicycle has outscjld the 
cheaper one in the proportion of 14 to 10. 

12. Within a very short time after the new design ap¬ 
peared, it was copied by most of plaintiff’s competitors. 

13. One competitor employs a guard and a teal-drop 
lamp-shaped device on the guard, the lamp being a djimmy. 

11 Conclusions of Law 

1. In order that a design be patentable its creation must 
have involved the exercise of invention. 

2. The design of the Lewis application does not disclose 
invention over the prior art as exhibited in the patents and 
publication in evidence. 

3. The plaintiff is not entitled to the issuance of a patent 
on the application of its assignor, George S. Lewis. 

4. The bill should be dismissed. 

JENNINGS BAILEY, 

Justice . 

Final Decree 
Filed August 5, 1936 

* * * # * * * * # 

This cause having come on to be heard and having been 
tried in open court and argued by counsel for the respec¬ 
tive parties upon the pleadings and proofs adduced and 
submitted to the Court, 

It is ADJUDGED, ORDERED and DECREED this 5th 
day of August, 1936, that the Bill of Complaint in this case 
be, and the same hereby is dismissed with costs against the 
plaintiff. 

JENNINGS BAILEY 

Justice. 

Approved as to form: 

NELSON J JEWETT 

Attorney for Plaintiff 
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12 From the foregoing decree the plaintiff, Battery- 
Patents Corporation, in open court on the date 
named above, note an appeal to the United States Court of 
Appeals for the District of Columbia, and the Court fixes 
the cost bond on said appeal in the sum of $100, or in lieu 
thereof the sum of $50 in cash to be deposited with the 
Clerk of this Court. 

JENNINGS BAILEY 

Justice . 


Memorandum 

AUGUST 14, 1936 

$50.00 deposited by N. J. Jewett in lieu of bond on ap¬ 
peal. 


13 Assignment of Errors 

Filed August 14, 1936 

#*#***### 

Now comes the plaintiff in the above-entitled cause and 
files the following assignment of errors upon which it will 
rely in its prosecution of the appeal in the above-entitled 
cause from the decree entered by this Honorable Court on 
the 5th day of August, 1936. 

That the District Court of the United States for the Dis¬ 
trict of Columbia erred: 

1. In refusing to authorize and direct the Commissioner 
of Patents to issue to plaintiff a patent upon said Lewis 
application, Serial No. Des. 54,623, containing the claim 
thereof. 

2. In sustaining and adopting the decision of the tribu¬ 
nals of the Patent Office, holding that the Lewis design in 
issue did not display invention in viewr of the prior art. 

3. In sustaining and adopting the conclusion of the Pat¬ 
ent Office tribunals confusing the principles of Mechanical 
Patent practice with those of Design Patent practice. 

4. In holding that the design in issue, arrived at as a re¬ 
sult of a series of experiments did not involve invention 
over the prior art. 

5. In failing to find that the said Lewis invention w r as 
not obvious in view of the prompt and widespread demand 
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for the product involving the same when said product came 
upon the market. 

6. In failing to hold that the prior art patents and 
14 publications cannot be combined to anticipate the 
Lewis design when said prior art and publications 
failed separately to show or suggest the Lewis design! 

7. In failing to hold that the new Lewis bicycle front 
guard when combined with the selected lamp placed as 
shown produced a novel and pleasing artistic effect and 
was therefore patentable. 

8. In failing to hold that the new Lewis bicycle front 
guard, which extends forwardly over the top of the front 
wheel, and does not stop with the truss rods as in jprior 
practice, gave a completely new and pleasing artistic jeffect 
and was therefore patentable. 

WHEREFORE, the plaintiff, the appellant, calls on each 
and all of the errors herein as specified, and prays that said 
judgment, decree, and order for defendant of August 5, 
1936, be reversed, and the cost be taxed against the defen¬ 
dant. 

RUSSELL WILES 

Solicitor for Plaintiff-Appellant 

NELSON J JEWETT 

Of Counsel. 

District Court of the United States 
for the District of Columbia 


15 


Friday, August 14, 1[936 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 


* 


* 


Come now the parties hereto by their respective mo¬ 
neys of record, and thereupon, the plaintiff by its attbrney 
presents to the Court its statement of Evidence taken ^t the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 
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16 Designation of Record 

Filed August 14, 1936 

********* 

Bill of complaint 
Answer 

Narrative Statement of Evidence and Proceedings at 
Trial 

Memorandum Decision 

Statement of Facts and Conclusions of Law 

Decree, and notation of appeal 

Assignment of Errors 

Designation of Record 

Plaintiff’s Exhibits 1 to 12 inclusive (2 and 4 physical) 
Defendant’s Exhibits A to F inclusive (D, E, and F in¬ 
cluded in Plaintiff’s Exhibit No. 1) 

! NELSON J JEWETT 

Solicitor for Plaintiff 

Service of copy acknowledged and Designation approved 

R. F. WHITEHEAD C 
Solicitor for Defendant. 

17 District Court of the United States 

for the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 60954 in Equity, 
wherein Battery Patents Corporation, a corporation, is 
Plaintiff and Conway P. Coe, as Commissioner of Patents 
of the United States of America, is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of October, 1936. 

CHARLES E STEWART, 

(Seal) Clerk. 


By CHAS B COFLIN 
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18 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Oct 27 1936 Mon¬ 
cure Burke, Clerk 

In the District Court of the United States 
for the District of Columbia 

No. 60,954 In Equity 

Battery Patents Corporation, a corporation, Chicago, 

Illinois, Plaintiff , 

vs. j 

Conway P. Coe, Commissioner of Patents, Defendant. 

Narrative and Condensed Statement of Evidence 
and Proceedings at the Trial 

Synopsis of Evidence 

Originajl Print 


Plaintiff’s Exhibit No. 1. 20 I 14 

Qualifications of witness Lewis . 20 14 

History of use of mudguards . 20 14 

Plaintiff’s Exhibit No. 2 . 21 15 

Experiments resulting in invention in issue. 22 ! 15 

Plaintiff’s Exhibit No. 3. 23 16 

Plaintiff’s Exhibit No. 4. 24 17 

Defendant’s Exhibit B (Sawyer Patent) . 24 17 

Defendant’s Exhibit C (Buick fender and lamp) . 25 18 

Defendant’s Exhibit C (Buick fender and lamp) . 31 22 

Commercial introduction of design in issue. 25 18 

Number sold by Plaintiff . 26 18 

Plaintiff’s Exhibit No. 5. 26 19 

“ “ No. 6. 27 19 

“ “ No. 7. 27 19 

“ “ No. 8. 28 20 

“ “ No. 9. 28 20 

“ “ No. 10. 29 20 

“ “ No. 11. 29 20 

“ “ No. 12. 29 | 21 

Cross-examination. . . 30 21 

Defendant’s Exhibits A-F . 31 22 


(Defendant’s Exhibits D, E and F included in Plaintiff’s 
Exhibit No. 1.) 

Proceedings had and evidence taken before Assbciate 
Justice Jennings Bailey in Equity Division No. 2 pf the 
District Court of the United States for the District pf Co¬ 
lumbia, at Washington, D. C. on May 20, 1936. 

APPEARANCES: j 

On behalf of plaintiff: Russell Wiles and Nelson J. Jewett 
On behalf of defendant: R. F. Whitehead. 
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Plaintiff's Proofs 

i 

The opening statement for the plaintiff was made by Mr. 
Russell Wiles and that for the defendant by Mr. R. F. 
Whitehead. 

Mr. George S. Lewis was called as a witness on behalf of 
the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination—George S. Lewis. 

20 Direct Examination. 

Mr. Wiles: If your Honor please, I offer in evidence as 
plaintiff’s Exhibit No. 1, a certified copy of the file wrapper 
and contents showing the application. I understand the 
defendant will offer the prior art in its case. 

(Certified copy of file wrapper and contents was marked 
Plaintiff’s Exhibit No. 1 and received in evidence.) 

Mr. Lewis: I am the applicant for the patent in suit. I 
have been connected with the bicycle business for 42 years, 
being associated with the Mead Cycle Company of Chicago, 
maker of Ranger bicycles, during the greater part of that 
time. I was Vice-President and General Manager of that 
company. I have made a number of improvements in bi¬ 
cycle constructions and probably have 15 or 20 patents on 
bicycles and devices. 

During my connection with the Mead Company, I have 
become familiar with the various features of bicycle con¬ 
struction on the American market. I would say there were 
approximately ten bicycle makers in the 15 or 20 years pre¬ 
ceding this rather recent recrudescence of bicycle popu¬ 
larity. I knew what those ten were making. The mud¬ 
guards on the front wheels were not made by the makers 
themselves, but by specialty houses, two or three of them, 
sometimes two and sometimes three, so that if one knew 
the product of these two or three makers of mudguards, 
they knew what the mudguards of America were during 
that time. And in fact I knew what they were. 

The old high-wheeled ordinary did not have any mud¬ 
guard. I had my first high wheel 50 years ago. None of 
the high wheels had mudguards. In the late ’80s the safety 
came on. That had mudguards, and as the demand for 
lighter wheels grew, mudguards were omitted entirely. The 



BATTERY PATENTS CORP. VS. CONWAY P. COE. 15 

safeties had no mudguards until about 1906, except on 
ladies’ bicycles. They always had them. In 1907 

21 mudguards become general, after that, until this 
time. 

With respect to these mudguards that were put on safety 
bicycles, both in the early days on ladies’ bicycles, and 
later, in 1907, when they came back again, they chopped off 
right flush with the front of the fork. When they first 
came out, they used to have plunger brakes. They i could 
not have had any extension with the front brake. It \vould 
have interfered. 

When the brakes were taken off, after a few veai^s, the 
mudguards began crawling out there about an inch and a 
half. That came about the time the truss rods were jiut on. 
They came out, trying to give, maybe, a little better ap¬ 
pearance, about the same as you see on that bicycle there 
(indicating). When I speak of the truss rods, I meaii simi¬ 
lar to the Silver King Bicycle here that has no lamp on it. 

Mr. Wiles. This bicycle is offered as plaintiff’s exhibit 
No. 2, if the Court please. 

(A bicycle, designated as standard grade, was marked 
Plaintiff’s Exhibit No. 2 and received in evidence.) 

Mr. Lewis: Up to the time of my development of ijhe de¬ 
sign here in controversy, plaintiff’s Exhibit No. 2 would 
represent the guards. I do not know of any of thein that 
extended any farther than that one. They might havle gone 
half an inch farther, but that was the general design by all 
manufacturers. From a standpoint of protection jof the 
rider against mud and water, there was no reason fbr anv 
longer extension than was actually employed. After the 
mud gets up to the fork, if there was any mud thrpwn, it 
would be thrown forward. There was no reasbn why 

22 it should go forward so far as mechanical support 
was concerned. It was perfectly satisfactory, from 

a mechanical standpoint, to be chopped off either j at the 
fork or at the truss, if the truss was there. 

Up to the time of my development of the present design, 
I have no knowledge of anyone making a mudguard that 
extended as far forward as the vertical line of the axle. 

At the time of the development of this new design, I was 
not at the Mead Company. I was interested with the Mead, 
a director in the company, but I was not active, and I spent 
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about a year in my own home designing this bicycle, and 
the extension of that guard was only one of a number of 
other designs on the bicycle. I had general improvements 
in mind in designing this bicycle. There had been practi¬ 
cally no changes in bicycle design for 20 or 25 years, and 
I got it in my mind to make an entirely new bicycle, a new 
design, streamlined as far as possible, and something to 
get out of the rut the manufacturers had been in for 20 
years. I planned to mount the lamp on an elongated mud¬ 
guard. 

At the time, there were a number of different kinds of 
parking lights in the automobile field. We did not get this 
lamp right off. This was not the first lamp that I made. 
We tried half a dozen or more. We would make them dif¬ 
ferent shapes on the drawing board, and even had wood 
models made and put on, and tried them out. You could 
not tell anything about it—and finally it simmered itself 
down to this lamp. I mean you could not tell by making a 
picture of it. You had to model it out, and carve out a 
wood model, paint it aluminum—as near as we could to a 
dummy of what we were going to have, and get it on there. 
I could not tell what it was going to look like until I had 
it on the actual bicycle. In fact, the first lamp we had was 
somewhat different from this, and w r e had to give it 
23 up because it would not give light enough. This 
photograph is one of the efforts I made along this 
line. We had to discard that because it did not have eye 
appeal. 

Mr. Wiles: That is offered as plaintiff’s Exhibit No. 3. 

j 

(A photograph of a bicycle was marked Plaintiff’s Ex¬ 
hibit No. 3 and received in evidence.) 

Mr. Lewis: We did not figure that it had the eye appeal 
nor would it give the proper light. We were not able to 
tell how that was actually going to look until wre got in on 
the bicycle. We thought we had just what we wanted, until 
we got it on the bicycle. We got various people to look at 
it. Some of them said, “It looks squatty. It doesn’t look 
good. You ought to let people know you have a lamp on 
there. ’ ’ 

Then we had a wood model made, a kind of clam shell, 
slanted back on there. That did not look good. This was 
a matter of development and evolution, to get the one with 
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the right appeal, the right artistic balance and everything, 
so that it would have an appeal to it and look as if it Nvere 
built into the bicycle, and not something just adde<ji on. 
When we actually arrived at the design of the application 
here, we had a wood model made, and looked at it, andj then 
we were satisfied. Until it was actually in place in the 
structure, w’e could not tell what it was going to look like. 
That was the final effort before we began producing, itlien, 
out of many efforts, we arrived af this design in contro¬ 
versy, we were satisfied that it did give the correct appeal. 
That is the design embodied in the bicycle nearest to me on 
the table. 

Mr. Wiles: This is offered as plaintiff’s exhibit 
24 No. 4. | 

(Bicycle, designated as de luxe grade, was marked Plain¬ 
tiff’s Exhibit No. 4 and received in evidence.) 

Mr. Lewis: At the time I developed this design^ they 
ordinarily clamped bicycle lamps on the handle-bar. Some 
of them were clamped around the head—very few of them 
around the head, because that would not allow the li^ht to 
follow the path of the bicycle. Some were put on thO axle, 
and some—they had a little bracket up near the fork crown, 
right on the side of the front fork. j 

A bicycle mudguard and lamp combination likcf that 
shown on the Sawyer velocipede, I do not think would help 
sell the bicycle. I would not want to put a bicycle odt with 
that on. It is atrocious, from an artistic standpoint. 

If you try to put the Buick lamp in the Buick catalog on 
this guard (indicating), on the short guard—if you tried to 
put this lamp on there, half of the base would overhang, 
and it would throw its light up near the ceiling there.j This 
lamp (indicating) could not be mounted on the guard, as it 
was commonly used. If you had a guard just to hold it in 
my judgment it would not have given the same artistic ap¬ 
pearance that it gives with the longer mudguard. It would 
have had no balance to it. It has to be mounted rigl^t over 
the axle. Otherwise it will throw the beam too high tp be of 
any use to the rider. 

In regard to its efficiency for lighting, the Buick type 
lamp is not a suitable lamp to go directly onto the bicycle. 
It had a kind of semi-opaque or translucent lens in it. The 
Buick lamp was only made for parking, for a danger 

I 

I 

| 
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25 signal. We had to have a lmap that would give il¬ 
lumination. We had to put in a lens in the front 

there. We had to design a special parabolic reflector that 
would gather those rays and reflect them out to give illumi¬ 
nation. We did not put that lamp on just to have something- 
pretty on there. We wanted efficiency. We had to have the 
inside rebuilt to get light. As a light-giving proposition, it 
did not suggest itself to just take the Buick lamp and stick 
it over a bicycle. We had to design that base. A special 
base was made with special dies to fit our fender. 

Our design appeared on commercial bicycles in 1934-35. 
It would be along in July, I would say, from July, 1934, on 
—July, 1934, carried right on through to the latter part of 
1934. That is about the bicycle year. It comes in, as the 
automobile used to, in the early fall or late summer, and 
runs up to the next year. 

When we produced, they were the two types that had been 
offered as plaintiff’s exhibits 2 and 4. That was an entirely 
new design, a new make of bicycle. There was never any¬ 
thing made like it before. The present plaintiff here pro¬ 
duced a new brand of bicycle. 

They were new in the bicycle business at that time. It 
was a new company. These two new designs were favor¬ 
ably received by the trade. In the calendar year of 1935 
we sold approximately 25,000—over 24 and a half thousand. 

We commonly called the one without the lamp the stand¬ 
ard, and the other one the deluxe. Other makers customa¬ 
rily put out two designs, they all make cheap bicycles, com¬ 
petitive bicycles, and a better grade. The general ex- 

26 perience of the trade is that the cheaper bicycle out¬ 
sells the higher-priced one. When we brought out 

the Silver King bicycle, we sold more of the de luxe. 

W T e sold about 14,000 of the high-priced ones and 10,000 
of the cheaper ones. It was my first experience where the 
de luxe bicycle outsold the standard grade in anybody’s 
business, and I am pretty well posted on what the other 
manufacturers do. They ran ’way ahead of the cheaper 
line. We attribute that extra sale to the design here in¬ 
volved in the lamp. There cannot be any other reason for 
it, because the bicycles are identical in every way except the 
equipment here. When we start to make a frame, we do not 
know which bicycle it is going into. The frames are the 
same, the wheels are the same, the bearings, and everything 
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on it except the trim, you might say, like the guards, and so 
forth. The saddle is a little better. This (indicating) has 
a chainguard on it, and just a few trimmings on. 

Mr. Wiles: I will first call your attention to a sheet wjhich 
I will ask to have marked as “Plaintiff’s Exhibit No. 5.” 

(Mead Cycle Company advertisement was marked Plain¬ 
tiff’s Exhibit No. 5 and received in evidence.) 

Mr. Lewis: That is a bicycle gotten out by the Mead 
Cycle Company, but I will say that it is not their manufac¬ 
ture, because they sold their bicycle—they bought these bi¬ 
cycles according to the way they wanted them made, from 
several different sources. This looks to me like a Westfield. 
This was what the Mead offered, and they had several man¬ 
ufacturers make it. The one on the left is the older type, 
the way they made them up to the time this was 
27 brought out. They made them as illustrated oh the 
left, until after our Silver King de luxe bicycle tame 
on the market. The Mead bicycle of this year—the way 
they are selling them now—is represented on the right. 

Mr. Wiles: I call your attention to another sheet, which 
is offered as plaintiff’s Exhibit No. 6. 

(Columbia bicycle advertisement, Westfield Manufactur¬ 
ing Company, was marked Plaintiff’s Exhibit No. 6, and re¬ 
ceived in evidence.) 

That correspondingly illustrates, does it not, the product 
of Westfield, who make the Columbia bicycle? 

Mr. Lewis: Westfield is the successor of the Old Pope 
Manufacturing Company. The Columbia is the oldest bi¬ 
cycle in America that has been made under that name. Up 
to the time of our design, the Westfield product, Colombia 
bicycle, was made according to the drawing. On the left was 
a short front guard. They put the lamps anywhere they 
wanted to. The one with a lamp stuck up on the handlebar 
was a typical product. After my design came out, they 
changed this year to the thing shown on the right; the^ du¬ 
plicated ours. 

Mr. Wiles: I call your attention to another pair of draw¬ 
ings, which I will ask to have marked plaintiff’s Exhibit 
No. 7. i 

(The Morrow Coaster Brake advertisement was marked 
Plaintiff’s Exhibit No. 7 and received in evidence.) 

Mr. Lewis: This is an advertisement of the Morrow 
Coaster Brake. It does not purport to illustrate any] par- 
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ticular bicycle, but a conventional bicycle of the time. They 
frequently do that. 

28 They pick out a bicycle, get a typical style that is 
used, the very latest and most attractive they can get, 

but they disguise the sprocket wheel so that no manufac¬ 
turer could sav that thev were advertising anv certain bi- 
cycle. The one on the left illustrates a typical bicycle up 
to last year. The one on the right represents their view of 
a tvpical bievcle of todav. 

Mr. Wiles: I call your attention to this one, which is of¬ 
fered as plaintiff’s Exhibit No. 8. 

(Shelby Cycle Company advertisement was marked plain¬ 
tiff’s Exhibit No. 8 and received in evidence.) 

Mr. Lewis: That illustrates this year’s product of the 
Shelby Cycle Company, of Shelby, Ohio. 

Mr. Wiles: I call your attention to another one, which is 
offered as plaintiff’s Exhibit No. 9. 

(Huffman Bicycle advertisement was marked plaintiff’s 
Exhibit No. 9 and received in evidence.) 

Mr. Lewis: That is the Huffman bicvcle of todav. That is 

•/ «/ 

the way thev are making them. Thev did not make them 
like that until after your design was produced. 

Mr. Wiles: I call your attention to another cut, which I 
will offer in evidence as plaintiff’s Exhibit No. 10. 

Mr. Lewis: That is D. P. Harris, but he does not manufac¬ 
ture bicvcies. That bicvcle was made bv Homer P. Snvder, 

of Little Falls. All those bicvcies are made bv Snvder. 

* •> 

Snyder is a big bicycle manufacturer—Harris is the jobber 
and Snyder is the maker. 

29 (Snyder bicycle advertisement was marked Plain¬ 
tiff’s Exhibit No. 10 and received in evidence.) 

Mr. Wiles: I call your attention to another advertisement, 
which is offered as plaintiff’s Exhibit No. 11. 

Mr. Lewis: That shows, in a similar way, the product 
Arnold, Schwinn & Company. They are one of the very 
large manufacturers of bicycles, one of the largest. They 
started last fall putting those on. 

(Arnold, Schwinn & Company advertisement was marked 
Plaintiff’s Exhibit No. 11 and received in evidence.) 

Mr. Lewis: The reason I know when they started was be¬ 
cause Mr. Schwinn apologized to me for using our design, 
but he says, “So long as all the other manufacturers are 
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using it, and the jobbers are selling it, you must not hold 
this up against us.” He says, “If you will stop the o^her 
fellows, we will discontinue it.” 

7 i 

I would say 75% of the bicycle trade has adopted j the 
general appearance of our design of the long mudguard and 
this teardrop lamp, if not 90%. For instance, one of the 
manufacturers is continuing to use the old style short bne, 
but on one of his models he is using the long one. On his 
highest-priced machine he is using the long one, but oil all 
the others he is using the short one. I don’t know whether 
he has a lamp on it or not. I know he has the long guhrd. 
That is Iver-Johnson. 

Mr. Wiles: I want to call vour attention to another ad- 
vertisement of a Schwinn bicycle, which I shall offer as 
plaintiff’s Exhibit No. 12. 

30 (Arnold, Schwinn & Company advertisement jwas 
marked Plaintiff’s Exhibit No. 12 and receive^ in 
evidence). 

Mr. Lewis: In this bicycle there is a much smaller, but 
roughly similar, teardrop article on the guard in the same 
position that we put our lamp. That is just a little dummy. 
That is not any lamp at all. It is a little dummy, with one 
of these reflecting lenses, like they put on sign-boards and 
auto signs, to show the way at night, where the light hits it 
and reflects back. That is just a dummy on there, put tjiere 
for ornament. In one advertisement he savs that is in lease 
your lamps go out and you meet an automobile, that light 
will be reflected back, but it is just a dummy. Of course, he 
had to pick out something right afier our design. 

Cross Examination. 

By Mr. Whitehead: 

Mr. Lewis: The difference in price of the two modeld, ex¬ 
hibits 2 and 4, is approximately $5.00. This bicycle (indi¬ 
cating) retails at approximately $40.00, that is, $39.95, jChi- 
cago, and on the coast, where they have to add freight qu it, 
it may run up to $42.00. The other model sells at, roughly, 
$35.00. This first bicycle, Exhibit 4, is the higher one. This 
sells at $40.00; and the cheaper one at $35.00. 

I would not want to say whether the difference in jpvice 
between those two grades is greater or less than thit of 
most bicycle manufacturers. I could not say on this. For 
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instance, Arnold, Schwinn & Company, to give you an ex¬ 
ample, make wliat they call the World bicycle. Then they 
make a great many other bicvcles that are sold under vari- 
ous names, cheaper bicycles, cheaper equipment. So I sup¬ 
pose that Arnold, Schwinn & Company, on a rough guess— 
I would not want to say, but on a rough guess, I would say 
they sold 75 per cent of the chaper ones. The differ- 
31 ence between our two lines is about $5.00. I could 
not answer whether that is a bigger difference or a 
smaller difference than in the lines of other manufacturers. 
I will sav that thev have a differential, but as to what their 
differential is, I am not sure. 

(Witness excused) 

Mr. Whitehead: 

The defendant now offers in evidence the folder which I 
have handed your Honor, as defendant’s Exhibit No. 1. 

(A folder containing the following was marked Defen¬ 
dant’s Exhibit No. 1 and received in evidence: 

A. Humble patent 1,069,550 

B. Sawyer, design No. 92114 

C. Page 13 of advertising booklet of the series 50 Buick 
Straight Eight for 1932, model 32-56-S, fender and head¬ 
lights. 

D. Print of drawing 

E. Examiner’s statement 

F. Decision of Board of Appeals). 

NELSON J JEWETT 
Solicitor for Plaintiff 

Defendant has no objections to the foregoing statement of 
the evidence. 

R, F. WHITEHEAD, c 

Solicitor for Defendant 

The foregoing contains the substance of all of the evi¬ 
dence given on ithe hearing of this cause, approved and 
signed, and ordered to be made of record in the above en¬ 
titled cause this 14th day of August, 1936. 

1 JENNINGS BAILEY, 

Justice 
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Deft Ex 1 

32 BATTERY PATENTS CORPORATION v. COfc. 

Equity No. 60,954. 

Original Print 

A—Humble, 1,069,550, 33 25 

B—Sawyer, Design, 92,114, 36 30 

C—Advertising Booklet of the Series 50 
Buick Straight Eight for 1932, Page 
13, Model 32-56-S, Fender & Head¬ 
lights. 38 | 33 

39 34 

40 35 


D—Print of Drawing.* 

E—Examiner’s Statement. 

F—Decision of Board of Appeals. 
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UNITED STATES PAT ENT OFFICE. 

GEORGE L. HUMBLE, OF BOR'D ARTHUR) TEXAS. 

MUD-GUARD. 

1,069,550. Specification of Letters Patent. Patented Allg. 5,1913 

Application filed November 15,1912. Serial No. 731,586. 


To all whom it may concern: 

Be it known that I, George L. Humble, a 
citizen of the United States, residing at 
Port Arthur, in the county of Jefferson 
and State of Texas, have invented new and 
useful Improvements in Mud-Guards, of 
which the following is a specification. 

An object of the invention is to provide a 
mud guard for vehicles such as bicycles and 
10 motorcycles. 

The invention embodies, among other fea¬ 
tures, a mud guard comprising a rigid sec¬ 
tion and a removable section, the said rigid 
section and said removable section, when 
15 connected, being adapted to prevent the 
mud or dirt carried around with the rear 
wheel of the vehicle from spattering on to 
the clothes of the rider of the vehicle, the 
said mud guard being preferably used in 
20 connection with vehicles of the bicycle or 
motorcycle type. 

In the further disclosure of the invention 
reference is to be had to the accompanying 
drawings; constituting a part of this speci- 
25 fication, in which similar characters of ref¬ 
erence denote corresponding parts in all the 
views, and in which: 

Figure 1 is a fragmentary perspective 
view of the rear wheel of a motorcycle, 
30 showing a portion of the frame and the mud 
guard mounted thereon; Fig. 2 is a bottom 
plan view of the mud guard; Fig. 3 is a 
longitudinal sectional view of the mud 
guard; and Fig. 4 is a transverse sectional 
35 view taken on the line 4—4 in Fig. 2. 

Referring more particularly to the views, 
use is made of a mud guard 10 including a 
curved section 11 for rigid attachment to 
the frame 12 of a vehicle 13, the said section 
‘10 being arranged above and in spaced relation 
to the usual rear wheel 14 of the vehicle 13. 

Brackets 15 are rigidly secured to the un¬ 
der side of the rigid section 11 and are 
adapted to receive therethrough tongues 10 
45 projecting forwardly and rigidly secured to 
a removable curved section 17 which, to¬ 
gether with the section 11, constitutes the 
mud guard 10, the said tongues 10 project¬ 
ing forwardly from the forward end of the 
60 section 17 so that when the tongues 10 pass 
through the brackets 15 the forward end of 
the section 17 will abut, ngainst the rear end 
of (he section 11, as shown, the curvature of 
the said sections when united in the manner 


" mentioned, being similar to the curvature of 55 
the wheel 14. 

A locking member 18, consisting of a 
single piece of flat spring-like material is 
secured to the rear end of the section 11 on 
the upper side thereof, #nd projects rear- go 
wardly beyond the rear end of the section to 
engage the forward end of the section 17, 
the rear end of the locking member termi¬ 
nating in an integral flange 19 adapted to 
spring into and project through an opening 05 
20 formed in the removable section 17. 

It will now be seen that by simply press¬ 
ing the flange 19 out of the opening 20, the 
section 17 can be readily removed from the 
section 11 by simply pulling rearwardly on 70 
the section 17, thus removing the tongues 
16 from the brackets 15, it being further seen 
that the tongues 16 when in engagement 
with the braclcets 15, support the section 17 
on the section 11 and in spaced relation to 75 
the wheel 14, while the locking member 18 
locks the section 17 to the section 11 and 
also on account of the spring-like action of 
the material from which the locking mem¬ 
ber is made, jirevents any rattling of the 80 
section 17 relatively to the rigid section 11. 

As mentioned heretofore, the mud guard 
is provided to prevent mud or dirt carried 
around by the wheel when the vehicle is op¬ 
erated from spattering over the clothes of 85 
the operator or rider and from the foregoing 
description it will bo seen that the device de¬ 
scribed is simple and consists of few parts 
that can be cheaply and durably manufac¬ 
tured. 1 90 

Having thus described my invention, I 
claim: 

1. In a mud guard, (lie combination with 
a section for attachment to the frame of a 
vehicle, of a second section, a plurality of 95 
spaced relatively parallel tongues project¬ 
ing beyond an end of the second section, 

i brackets on the under side of the first sec¬ 
tion and having the tongues passing there¬ 
through, and a spring-like locking member 100 
carried on the upper side of the first section 
and projecting beyond an end thereof and 
through a slot in the second section to rig¬ 
idly lock the said sections together. 

2. In a mud guard, the combination with 105 
a section for attachment to the frame of a 
vehicle, of a second section, tongues carried 

by the second section and engaging the first 
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a 


section on the under side thereof, and a 
locking member lying between the said 
tongues and secured to the upper side of 
the first section, the said locking member 
6 projecting beyond an end of the first section 
and engaging the second section to lock the 
said sections together. 


In testimony whereof I affix my signature 
in presence of two witnesses. 

GEORGE L. HUMBLE. 

, Witnesses: 

Billie Aldorette, 

J. S. Rollins. 


Copies of this patent may be obtained for five cents eaoh, by addressing the “ Commissioner of Patents, 

Washington, D. C.” 
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Des. 92,114 


UNITED STATES PATENT OFFICE 


92,114 

DESIGN FOR A VELOCIPEDE 

Richard V. Sawyer, Elyria, Ohio, assignor to 
Hall Kirkham, Elyria, Ohio, receiver of The 
Colson Company, Elyria, Ohio, a corporation 
of Ohio 

Application October 7, 1933, Serial No. 49,421 
Term of patent 7 years 

To all whom it may concern: perspective view on a smaller scale of the veloci- 

Be it known that I, Richard V. Sawyer, a citi- pede shown in Fig. 1. 
zen of the United States, residing at Elyria, in An important feature of the design is the con- 
the county of Lorain, and State of Ohio, have struction of the front fender or mud guard which 
invented a new, original, and ornamental Design conceals the front fork and produces a stream 
for a Velocipede, of which the following is a line effect, 
specification, reference being had to the accom- I claim: 

panying drawing, forming part thereof. The ornamental design for a velocipede, sub- 

In the drawing. Fig. 1 is an elevation of a stantially as shown and described, 
velocipede embodying my design; and Fig. 2 is a RICHARD V. SAWYER. 
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40 Mailed Jul 6 -1935 

U. S. PATENT OFFICE 

Washington, D. C. j 

Before the Board of Appeals 
On Appeal 

In re application of: 

George S. Lewis j 

Ser. No. D-54,623 j 

Filed: Dec. 28,1934 

For: Combined Bicycle Guard and Lamp. 

! 

i 

Examiner's Statement 

This is an appeal from the final rejection of the following 
claim: 

The ornamental design for a combined bicycle guar(jl and 
lamp substantially as shown. | 

The references principally relied upon are: ! 

Sawyer Des. 92,114 Apr. 24, 1934 
Humble 1,069,550 Aug. 5, 1913 
Advertising Booklet of the Series 50 
Buick Straight Eight for 1932, page 13 
Model 32-56 tS fender and headlights. j 

The design for a bicycle guard and lamp, as shown, was 
considered and held unpatentable as lacking ornamental 
invention over the disclosures and suggestions of the prior 
art cited. 

The general configuration of lamp and form of mounting 
are old in the Buick citation, and nothing inventive, d)r un- 
conventional, appears to reside in the guard element in 
view of Fig. 4 of Humble. It is common to mount a light 
upon the rear guard of a bicycle, and it would appear to 
involve no exercise of the inventive faculty to mount a 
lamp upon the front guard, extending it for the purpose. 
However, such a location of a light, or the general combina¬ 
tion, is shown or suggested by Sawyer. 

It is believed that merely to mount a lamp of sub- 

41 stantially the Buick form or configuration, anyivaria- 
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tion in size not entering into the question of design, 
upon an old or conventional type of bicycle fender, either 
front or rear, is not sufficient to justify the granting of a 
design patent. 

The final rejection of the claim is therefore thought to 
have been in order and proper. 

! H. H. KALUPY 

HEM Examiner . 

42 Appeal No. 14.998 Paper No. 13 

Decision 

U. S. Patent Office Board of Appeals Nov 29 1935 Mailed 

Appeal No. 14,998 VFM 

Hearing: October 7, 1935 
In the United States Patent Office 


Before the Board of Appeals 


Ex parte George S. Lewis 


Application for Patent filed December 28, 1934, Serial 
No. 54,623. Combined Bicycle Guard and Lamp. (Design) 


Messrs, Dyrenforth, Lee, Chritton & Wiles for applicant. 


This is an appeal from the final rejection of the following 
claim for a design. 

The ornamental design for a combined bicycle guard and 
lamp substantially as shown. 

The references relied upon by the examiner are as 
follows: 

Humble 1,069,550 Aug. 5, 1913 

Sawyer (Design) 92,114 Apr. 24, 1934 

Advertising Booklet of the Series 50 Buick Straight Eight 
for 1932, page 13, Model 32-56-S Fender & Headlights. 
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The design may be briefly described as a guard and lamp 
structure for the front wheel of a bicycle. The guard is of 
such dimensions as to extend substantially half the cir¬ 
cumference of a wheel and the lamp which is of a 

43 particular stream-lined kind of formation is cajrried 
a substantial distance from the front end of a guard. 

The examiner holds that the same configuration of the 
lamp and mounting on a fender is shown to be old in the 
catalog citation of the Buick automobile. The exaipiner 
also calls attention to patent to Humble showing the trans¬ 
verse or cross sectional configuration of the guard embodied 
in applicant’s design and also a design patent to Sawyer 
disclosing a lamp upon the front wheel of a tricycle! in a 
generally similar relation to that of applicant’s guard. 

It appears to us that the difference between the shape of 
applicant’s guard and lamp over that of the Buick fender 
and lamp is not such as to constitute invention. It well 
to bear in mind that the remainder of the bicycle mechanism 
is strictly not part of the design and that for comparison, 
only the fender with the lamp thereon of the Buicjk car 
would be applicable, that is, the two fenders with tlie re¬ 
spective lamps thereon side by side separated froth the 
remainder of the mechanism shown in the two cases should 
be compared. The resemblance is very close. However, as 
noted by the examiner the general configuration of a bicycle 
guard particularly with a lamp thereon is shown to be old. 
We are unable to agree that invention is involved in asso¬ 
ciating the particular type of fender as show T n by Humble 
with the lamp. It even appears that there is a kind of 
curved or channel effect between the crown and thd side 
portions of Sawyer’s guard. We think that patehtable 
ornamentality is not involved in applicant’^ dis- 

44 closure. 

The decision of the examiner is affirmed. 

BRYAN M. BATTEY 

Assistant Commissioner 

W. L. REDROW 

Examiner-in-Chief 

W. L. THURBER 

Examiner-in-C hi^f 
Board of Appeals 


November 29,1935 
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Pltffs Ex 1 

45 Department of Commerce 

United States Patent Office 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the 
records of this office of the File Wrapper and Contents up 
to and including, November 29, 1935; and Drawing, in the 
matter of the Pending Application for Design Letters 
Patent of George S. Lewis, Filed December 28, 1934, Serial 
Number 54,623, for Design for Combined Bicycle Guard 
and Lamp. 

IN TESTIMONY WHEREOF I have hereunto set my 
hand and caused the seal of the Patent Office to be affixed, 
at the City of Washington, this first day of May, in the year 
of our Lord one thousand nine hundred and thirtv-six and 

i # " 

of the Independence of the LTnited States of America the 
one hundred and sixtieth. 

CONWAY P. COE 

(Seal) Commissioner of Patents, 

Attest: 

D. E. WILSON 

Chief of Division. 

46 Number (Series of 1922) 54623 Design Patent No. 
HEM41 

1934 

Dated 

Term: Sy 2 Years 

Name George S. Lewis Assor. to Battery Patents Cor¬ 
poration, of Chicago, Ill., a Corp. of Illinois, of Oak Park 
State of Illinois Invention Combined Bicycle Guard and 
Lamp 

Application filed complete, Dec 28, 1934 
Parts of Application filed Petition, Specification, Oath, 
Fee of $10,1 Sheet Drawings, Dec 28, 1934 


Examined and Passed for Issue ...., 192 Notice of 

Allowance., 192. Attorney Dyrenforth, Lee, 

By Commissioner . 

Chritton & Wiles 850 Munsey Bldg City Associate Attor¬ 
ney. Design for. 
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Tour petitioner, GEORGS 8» LBfZS, a citizen of the 

. 

United State*, Uhoae poet office address ia 264 Sooth Marlon 

I 

Street, Oak Park, Illinois, and eho is a resident of 
Oak Park, in the' County of Cook and State of Illiniois, 
prays that Letters Patent be granted.to hia for the 
tent of three and one-half years for the new, original, 
and ornamental design for/BXCTOIX GUARD ASD LAMP set forth 
in -che annexed specif!eation; and he hereby appoints 
JOES H. LBS, GEORGS A. CHRITTOE, RUSSELL HISS, WILLIAM B. 
DAVIES, MARCUS A.HIRSCHL AHD HORACE BAWSOB, under the 

firm name of DfRBHFORTH,LEE,CHRXTTON A WILMS, of 2800 

I 

Board of Trade Building, Chicago, Illinois and 850 

. 

Munsey Building, Washington,D.C., his attorneys, with 

i 

full power of substitution and revocation, to prosecute 
this application, to make alterations and amendments 

I 

therein, to reoel-re the patent and to transact all 
business in the Patent Office connected therewith* 
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SPECIFICATION 


JJA/ 


h v 


TO ALL WHOM IT WX CONCERN: 

BE IT KNOWN THAT I, GEORGS S.LEWIS, a citizen of 
the United States of America, residing in Oak Park, in 
the County of Cook, and State of Illinois, have invented 
a new, original and ornamental design for^BICYCLB GUARD 
AND LAMP of which the following is a specifications, 
reference being had to the accompanying drawing forming 
a part thereof,in shich - 

The Figure is a side view in elevation of the e*rr*tJ**u*L- 
bicycle guard and lamp showing my new design, thej bicycle 
wheel etc.not forming a part of my design, being shown 
in aotted lines. 




I CLAIM: 

The ornamental design for a/bicycle guard and lamp 


substantially as shown. 




5 . 463 ^ 
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OATH 


STATS 07 ILLINOIS) 


COUNTY OP COOK 


j SS. 


GEORGS S# LETTS, the above named petitioner, being 

-f 

sworn, deposes and says that he is a citizen of the ! 

United States and resident of Oak Park, in the County of 
Cook, and State of Illinois; that he warily believes 
himself to he the original, first and sole inventor I of the 
Design fqr BICYCLE GUARD AND LAMP described and claimed in 
the annexed specification; that he does not know an4 does 
not believe that the same was ever known or used before his 
invention thereof, or patented or described in any printed 
publication in any country before his Invention thereof; 
or more than two years prior to this application, in 

public use or on sale in the United States for more than 

I 

two years prior to this application; that said design has 

. ' • 

not been patented in any country foreign to the United 
States on an application filed by him or his legal pepre* 

I 

sentatives or assigns more than four months prior to this > 
application; that no application for patent on «tld design 

has been filed by him or his representatives or asi^gns*; 

i 

Or with his consent, in soy country foreign to the united 



flfeserlbed and sworn to before 
me this of DoeeAer,1934, 




4623 





In the accompanying application, w*. respectably. 
request that we he advised of the allowability of the 
application before formal allowance, in order that 1 

opportu*;«ty may be afforded to Increase the term applied 
for. I 
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2605 


HEM:?4K 


No. 3 


Department o Commerce 

UNITED STATES PATEN 

WASHINGTON 

Please find below a communication from the EXAMIN ER in 




Ser. No. 

Filed 

For 


D-54623 1 
Dec. 28, 1934 
Bicycle Guard 
and Lamp 


References made of record: 


if* 






Green 1,546,652 July 21, 1925 208*141 

idvertising Booklet of the Series 50 Buick Straight 
Si gilt for 1932, page 13» Model 32-5^"* s » fender and bead 
lights. 


The title throughout Including the claim should he 
. * ' I 

Combined 31 cycle Guard and Lamp . 

It is thought the Illustrations in dotted lines should 
be eliminated in order that th? claim may comprehend the 
complete disclosure of the drawing. See Ex parte Mams 1898 
C.D. 109. 

The disclosure is incomplete, in that the. third dimension 
is not clearly shown. See Ex parte Mygatt 1912 C.D# 219* 

It is not thought that merely to mount a known form of 
fender lamp (1932 Baick) upon a conventional bicycl^ guard 
extended for the ‘purpose, is invention. 

The claim is rejected for Inadequate or incomplete 


disclosure of the design. 
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53 K Application Div. U. S. Patent Office Mar 13 35 — 

A 

Patent Office Design Div. Mar 14 1935 

In the United States Patent Office 

Design—Bicycle Guard and Lamp 

Design Div. Room 2605 

Application of George S. Lewis 
Serial No. D-54623 i 

Filed December 28,1934 j 

Hon. Commissioner of Patents 

Sir: 

In response to the office letter of January 29, 1935, please 
enter the following amendment: 

In the Petition, line 7 of the first paragraph, insert 
“COMBINED” before “BICYCLE”. | 

In the Specification, line 4, insert “COMBINED” before 
“BICYCLE”. 

In the Claim, line 1, insert “combined” before “bicycle”. 

In the Oath, line 6, before “BICYCLE” insert “COM¬ 
BINED”. i 

Change the title of the application to “COMBINED 
BICYCLE GUARD AND LAMP”. j 

Remarks 

In a separate letter, the Official Draftsman is requested to 
erase the dotted line of the drawing and also to show a view 
in the third dimension, as shown in Fig. 2. 

Applicant shows a bicycle guard which is substantially 
concentric and which is provided with a central raised rib 
upon which is mounted the bicycle lamp. It is believed| that 
this combination is artistic, attractive and entirely i^ovel. 

The combined bicycle guard and lamp went into wide¬ 
spread use and has been in demand ever since its appear¬ 
ance. 

It will be observed that the curve forming the casing for 
the lamp corresponds rather closely with the curve of the 
fender, and this structure in combination with the base of 
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the light resting upon the raised rib forms a very 
54 attractive combination. 

The Green patent shows merely a mud guard for 
a bicycle, the guard itself being apparently of a simple 
curved construction. The Buick automobile shows a broad 
fender which, instead of extending in a fairly concentric 
line, sweeps back at a tangent from the wheel. The tiny 
lamp rests upon the front and almost flat surface of the 
guard. The proportions are such that there is no resem¬ 
blance to the combined guard and lamp of applicant’s con¬ 
struction, and the use of the lamp on a broad and substan¬ 
tially flat guard surface makes the tiny lamp appear as 
though it is not combined with anything in particular; i. e., 
there is nothing in the combination with the guard which 
cooperates to make the lamp more striking or pleasing in 
appearance. We are unable to see how the Green patent 
can be combined with the Buick folder in view of the fact 
that Green does not show a bicycle lamp and the Buick 
folder does not show a lamp and guard combination which 
is in any respect suggestive of applicant’s combined bicycle 
guard and lamp construction, the guard of the Buick being 
flat and broad and extending rearwardly rather than in a 
concentric line, and the tiny lamp being mounted in a squat 
position on the fiat fore end of the automobile guard. 

Favorable action is solicited. 

Very respectfully, 

DYRENFORTH, LEE, CHRITTON & WILES 

Attorneys 

Chicago, Illinois 
March 11,1935 

HD :ML 



MAR 1355 : 


.IN THS UNITED STATES PATENT OPPICE 


Application of 
GEORGS S.LEWIS 
Serial No. D-54623 


Piled Decemoer 28,1934 


DESIGN T BICYCLE GUARD A 
Diy. .Design - Boon 2805, 


Hon.Commissioner of Patents 


j. y 

■„ -i " i* 


Sirt 


Attention - Official 




ftsman 


Please change the drawing to make it conform to the 
subject matter shown in red ink in the attached photostat 
copy of the drawing and charge the expense of the same to 
our account. 


JUN a« 1935 


Chicago,Illinois 
Kirch 11,1935 


HDtlL 


/C/A 


Very respectfully. 


X 


Attorneys 


CORRECTION 
ORDERED * 

JUH 26 1935 CORRECTED 

A&ioum JUN 2$ 1935 
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Dhr - Deft— 2605 «• HBfcfl 

-n - Department ^ Commerce 

y ■ > ! . «■ . Pt &r* UN. T EP STATES HATKMT oma 

t “^“* WASHINGTON 

Please And below a com m uni cat ion from the EXAMINER in 
charge of this appli cati on. ( >» (^\ 


VfBT 


Dyrenforth, Lm, Chritton 
& Jiles, 

850 Uunsey Bldg., 

City. 


Applioant: 0 eo. 3 . Lewis 

Scr. Ho. 8 - 54*623 
Filed Dee. 28 , 4934 
For Combined Bicycle Guar 


d & Leap 


£ 

Besponsive to communications filed Mar. 13, 193 


Additional references: v 

. I * 

Humble 1 * 069 , 550 . lag. 5, 1913 "208-I4.4 

Montgomery Bard & Co. (Chicago} Spring at Summer Catalogue No. Il6, 
1932 * Page 278, Item 260-B-3050. 

The proposed correction of the drawing is approved but will 

be held in abeyance pending'determination of the question of 

. • 

patentability of the dosl&u 

Upon reconsideration of the case, in the light of applicant*s 
remarks, the disclosure still appears unpatentable as involving no 
ornamental invention over the per lor art. 

i 

A guard provided with a central raised rib is shewn by Bumble. 
Thus applicant’s elements per se are old, and the Montgom e r y cite- 
tion discloses a lamp mounted upon a rear guard. It is not believed 
patentable to mount an old form of lamp upon a front guard, extend¬ 
ing it for the purpose, in view of li&ts mounted upon the front Ai¬ 
ders of automobiles (Bulek). 

* 

A mere aggregation or combination of old designs would not be 
invention. Hortbrup vs. Adams 1877 C. D. 392. 

Tbe claim is again rejeoted upon the references of jreoord 

and further In view of the above cited art, and for the Reasons 

‘ 

indicated. 




bU 


Dir. Des. Km. ^605 **••• KEM tr^i: h^ikb 

-hi r J «»~ — »J . . Department of Commerce m+SSTSStT&iZZSS 

p. c," K iwiTEomn^ tTorromcc *i££££I* 1 

9 * mr »r— WASHINGTON \ - - . 

Please And It hto « communication from the kxAMINBR in • \ , 

charge of thie application. ^ 

... I*-— ^ -j■*-*—*~ L ' Applicant: Qoorj^ S. Lewis 


Syrenforth, Lee, 
Chrttton and H iles 
350 Hunsey 31 dg, 
Washington, D. C. 


Scr. Ho. 

riled 

ror 


D-54.623 
Dee. 2S[ 193* 
Combi nftdJJicycl© 
Guard.-.and ' 3 &s» 

/ j 

APB IS 1335 i 

! / 


Supplementary to Office action of April 1 , 1935 : 
Additional reference made of record: 

. Sawyer _-De-s*-92-,-*14—34-26 


The claim is further rejected in view of the above 
patent, allowing a lamp mounted upon the front guard of a 
velocipede in e position similar to applicant's* 
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59 Application Div. U. S. Patent Office May 24 35—I- 

Letter 

Application Div. U. S. Patent Office May 24 35 
Application of George S. Lewis Serial No. D54623 

Filed December 28, 1934 

Design-Bicycle Guard and Lamp 
Div.Des. Room 2605 

Patent Office Design Div. May 25 1935 
Hon. Commissioner of Patents 

Sir: i 

In response to the office actions of April 1,1935 and April 
16, 1935, reconsideration of the above application i£ re¬ 
quested in view of the interview courteously accorded by 
the Principal Examiner and the Assistant in charge of the 
case. 

During the interview, some discussion was had aboiit the 
proposed amendment to the drawing, and apparently 
neither the Examiner nor counsel realized that a proposed 
amendment had already been filed and approved, but its 
formal entry was being held up pending decision op the 
merits. 

At the interview, it was pointed out not only that the de¬ 
sign involves a truly new combination, but that in addition, 
considerable adaptation is required to produce the design. 

At the outset, let it be noted that in considering a design 
invention, we are dealing wholly with aesthetic effects, a 
new aesthetic effect answering in design patent law to a 
new function in mechanical patent law. If we have pro¬ 
duced a new aesthetic effect, it is quite immaterial that it is 
produced by associating together elements old in them¬ 
selves, or that the changes are only those of relativ^ pro¬ 
portions, etc. Indeed, the most artistic productions differ 
from their predecessors only in matters of form, propor¬ 
tion and arrangement, a circumstance which would destroy 
any mechanical patent. 

It was, we believe, agreed at the interview that the 

60 Buick catalog reference is the only one requiring 
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serious consideration. This shows a lamp of much the 
same contour as applicant’s, but the fender upon which 
it is mounted is entirely different in shape and proportion, 
so that the aesthetic effect is entirely different. One prob¬ 
lem which confronts us is whether it is a patentable com¬ 
bination in a design sense to mount the Buick lamp on ap¬ 
plicant’s totally different fender. We assert that this is 
clearly inventive. In determining patentability, in com¬ 
bining mechanical elements to produce a new mechanical 
function, we give great weight to the range of choice af¬ 
forded the inventor, and conclude that if the range of 
choice is large, and there is nothing particular to suggest 
the combination produced, and that if a new function is 
produced, the combination is patentable. Here, there are 
thousands of possible and available lamp designs among 
which the inventor must at least select to determine which, 
when combined with his bicycle fender, produced the most 
attractive aesthetic effect. The monstrosities shown bv 
most of the references cited well demonstrate that the range 
is so large, that the probability of securing an attractive 
appearance merely by accidental association is negligibly 
small. The eye of the artist is required merely to make this 
selection, and this in the design sense, stamps the product 
as a true combination. 

That there is nothing in the Buick catalog suggesting the 
combination of the parking lamp on the bicycle fender is 
best demonstrated by a consideration of the front view of 
the two structures. The Buick parking lamp is about one- 
third of the tire diameter illustrated, and since the crown 
of an automobile fender normally overhangs the tire 
61 to a considerable distance on both sides, it mav fairlv 
be assumed that the Buick parking light is perhaps 
one-fourth or one-fifth of the width of the fender upon which 
it is mounted. In other words, it is a very tiny affair on a 
very broad surface. Where this the only light on the car, 
it would be ridiculously out of proportion, in fact quite gro¬ 
tesque. It is only the large headlights in close juxtaposi¬ 
tion to the fenders that relieves the disproportion which 
would otherwise exist. 

Applicant, on the other hand, has a lamp which is nearly 
as broad as his fender and which therefore gives an en¬ 
tirely different effect. 
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| 

This matter of obtaining proper proportions is one 'of 
real adaptation to a new purpose. Applicant has had to 
modify all the proportions of the Buick structure. T[he 
length of the Buick lamp in proportion to the radius and 
curvature of the fender from the side is very much hfess 
than applicant’s, and as pointed out, the Buick lamp is tre¬ 
mendously smaller when viewed from the front with respect 
to its fender. j 

Perhaps the extent to which applicant has been obliged 
to change proportions and produce a genuine adaptation 
for the sake of securing his new effect, will be best illus¬ 
trated by considering applying applicant’s design to anjau- 
tomobile and the Buick design to a bicycle. Both structures 
employ headlights of about the width of the fender. If 
applicant’s lamp were to be enlarged to an automobile head 
light size, i.e., to the width of a fender, it would be absurd 
to mount it on the fender. Such mounting of large lainps 
is almost unknown in the automobile industry. So far as 
we recall, only the Pierce Arrow mounts its lamps in the 
vertical plane of the fender, and these as the Exam- 
62 iner well knows, are mounted in the turn-down ^ront 
part of the fender. At any rate, it is quite clear that 
applicant’s lamp enlarged to the width of an automobile 
fender mounted thereon, would produce an automobile of 
strikingly new and probably highly unpleasant appearance. 

On the other hand, if a Buick lamp, whose diameter is, 
say, one-fourth of the fender width, were proportionately 
reduced and mounted on a bicycle, it would be about a|s big 
as a dime, and its literally peanut size would produce an 
effect totally different from applicant’s and an effect dis¬ 
tasteful because of its total absence of artistic proportion. 

While in view of the foregoing, we believe it worjld be 
highly inventive to shift the direct Buick light to a bicycle 
if its proportions happened to be just right to produce a 
new and desirable aesthetic effect on a bicycle fender, appli¬ 
cant has done more than this. He has, it is true, produced 
a lamp of the general Buick shape, but he has had tp pro¬ 
duce it in a size which, when put on a bicycle fender, pro¬ 
duces his particular effect. While the Buick parking light 
looks very small on the big automobile, it is probably con¬ 
siderably bigger than applicant’s lamp in both dimensions. 
Judging from the wheel diameter which we may Assume 


I 

I 
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could be thirty inches or over, the Buick lamp is somewhat 
longer and somewhat larger in diameter. While these dif¬ 
ferences are not great and might perhaps not differentiate 
very greatly from the Buick visible Buick lamp in appli¬ 
cant’s fender, nevertheless it is a fact that applicant has 
modified his proportions to produce a properly propor-. 
tioned whole which is certainlv not remotely suggested. 

It is submitted that the application should be allowed. 

Very respectfully, 

DYREXFORTH, LEE, CHRITTON & WILES 

Attorneys 

Chicago, Illinois 
May 21, 1935 

RW T :ML 


(Here follow photostats marked pages 63 and 64.) 

65 U. S. Patent Office 

Washington, D. C. 

Mailed Jul 6-1935 
Before the Board of Appeals 
On Appeal 

In re application of: George S. Lewis Ser. No. D-54,623 
Filed: Dec. 28, 1934 

For: Combined Bicycle Guard and Lamp. 

Examiner’s Statement 

This is an apeal from the final rejection of the following 
claim: 

The ornamental design for a combined bicycle guard and 
lamp substantially as shown. 

The references principally relied upon are: 

Sawyer Des. 92,114 Apr. 24, 1934 
Humble 1,069,550 Aug. 5, 1913 

Advertising Booklet of the Series 50 Buick Straight Eight 
for 1932, page 13, Model 32-56-S fender and headlights. 

The design for a bicycle guard and lamp, as shown, was 
considered and held unpatentable as lacking ornamental 
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2605 *• ESLi-.Pii: 

Department op Commerce 




UNITED STfC 

WASHINGTON 

from the EXAMINER In 




Platte Ami below * 
charge of thU application. 

x*; a viw » vji*^ 



Dyrenforth, Lee, 
Chritton & Wiles 
850 Munsey Bldg. 
Washington, D. C. 



4He*. Applicant:$eorge S. lewis 


8er. Ho. 

Piled 

For 


D“54*o23 
Deo. 23 , 1934 
Combined Bicycle 
Suard and Lamp. 



Beaponsive to letter filed Hay 24., 19355 


Upon further reconsideration of this case, in view of 
the argument subnltted, the Examiner is still of opinion 
the disclosure is unpatentable for lack of ornamental de- 

I 

sign invention. 

1 

The Buick citation shows the substantial form and 

I 

mounting of lamp per se, and there would be no invention 
in mounting a lamp of this general configuration upon a 
bicycle gu-^rd or fender in view of the disclosures and 
,; suggestions of the prior art, any mere variation in size 
not affecting the question of design. The eross<|-sectional 
shape of guard is shown in Humble. Thus no patentable 
novelty appears to reside either in the separate 1 elements 
or in their combination over the references wherein the 

r 

: 

idea of mounting lamps on fenders and guards is Old. 

The claim is therefore again rejected and this action 

I 

is made final. i 





63 


// % 






»35 232 616 K "Csei'J — 




35jjf 


21 SB 15 TH E UBITBD ST, 
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15 THE U5ITSD STATES PATSNT OPFICB 


GEORGS S.LEWIS ^*^ss 
Serial Ho. B-54623 
Piled December 28,1954 


BSIGH-BICYCL2J GUARD A5D UK? 
Dee. Dir. Boon 2605 





APPEAL ; . j 

"" / P j 

Hon .Commissioner of Patents 

i 

I * * 

*ashington,D.C. 

Sir: 

i 

i 

We hereby appeal to the Board of Appeals from the 

decision of the Primary Scaainer of June 11,1935» finally 

• • • j •* 

rejecting the claim. The following are the reasons for 

appeal: 

• • 

(1) The Examiner erred in rejecting the claim as . 
unpatentable Tor lack of ornamental design inTentlop. 

(2) The Ej&uniner erred in rejecting the claim j 65 
the references and for the reasons of record. 

(3) The Examiner erred in holding that no patentable 
novelty resided either in the separate elements or in their 

i 

I 

combination over the references. 


The Examiner erred in refusing to allow the 


claim. 


The appeal fee -of $15.00 is paid herewith, and it 
is requested that the appeal be set for oral argument. 


Qttfeago ^Illinois 
June. 19,1935 
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invention over the disclosures and suggestions of the pi*ior 
art cited. 

The general configuration of lamp and form of mounting 
are old in the Buick citation, and nothing inventive, or un¬ 
conventional, appears to reside in the guard element in view 
of Fig. 4 of Humble. It is common to mount a light ijpon 
the rear guard of a bicycle, and it would appear to involve 
no exercise of the inventive faculty to mount a lamp upon 
the front guard, extending it for the purpose. However, 
such a location of a light, or the general combination, is 
shown or suggested by Sawyer. 

It is believed that merely to mount a lamp of sub- 

66 stantially the Buick form or configuration, any Vari¬ 
ation in size not entering into the question of design, 

upon an old or conventional type of bicycle fender, either 
front or rear, is not sufficient to justify the granting of a 
design patent. 

The final rejection of the claim is therefore thought to 
have been in order and proper. 

H. H. KALUPT] 
Examiner. 

HEM 

67 Appeal No. 14.998 j 

Paper No. ll| 

Address Only 200 Notice of Hearing 

The Commissioner of Patents 
Washington, D. C. 


Department of Commerce 

United States Patent Office 
Washington 

July 16, 1935 


Sir: 

The case of George S. Lewis 


Serial 

No. 54,623, will be heard by the Board of Ap¬ 
peals on the 7th day of October, 1935 


I 
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The hearings will commence at 9.30 A. M. and as soon as 
the argument in one case is concluded the succeeding case 
will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes; 

Inter partes appeals: Interlocutory and final hearings 
when no testiinonv has been taken, thirty minutes each 
side; final hearing when testimony has been taken, one hour 
each side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant &hall have the right to open and conclude in 
inter partes cases, and in such cases a full and fair opening 
must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Rules 144 and 163, as amended. 

Respectfully, 

Coxway P. Coe, 

To Commissioner of Patents. 

To Messrs. Dyrenforth, Lee, Chritton & Wiles, Attys., 

850 Munsev Building, 

Washington, D. C. 

6S Board of Appeals TJ. S. Patent Office Oct 8-1935 
Appeal No. 14,998 Paper No. 12 Brief 

In the United States Patent Office 

Before the Board of Appeals 

Applicant: George S. Lewis 

Sr. No. D-54,623 

Filed December 28, 1934 

For Combined Bicycle Guard and Lamp 

Brief on Behalf of Applicant 

The design relates to the combination of a lamp with a 
bicycle front guard; and the claim reads as follows: 
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“The ornamental design for a combined bicycle gi^ard 
and lamp substantially as shown.” 

New Design Invention 

The new design comprises essentially the making <j>f a 
substantially sem-circular guard, a guard much greatejr in 
length than any of the prior art guards, and combining 
therewith a lamp which tapers in rather a long curve to a 
rear point, the lamp being substantially larger and dom¬ 
inating the fender and being supported by a circular web 
or flange carried by a curved bar, so that the lamp is J ele¬ 
vated above the fender a distance equal to substantially 
the height of the fender. 

The salient and distinguishing points of the invention are 
therefore: 

(1) A longer guard having a portion projecting 
69 considerably ahead of the lamp and over the f^ont 
portion of the wheel, a guard forming substantially 
a semi-circle; j 

(2) A long tapered lamp harmonizing with the increased 
sweep or length of the guard; 

(3) The supporting of the lamp at a substantial distance 
above the guard so that there intervenes between the ghard 
and the lamp a distance equal to the height of the guarfd. 

It will also be observed that the lamp, in addition t^> its 
elevated position, is much larger than the height of the j fen¬ 
der below it so as to form a prominent ornament. The sup¬ 
porting plate is curved to fit the uniform curve of the gttard 
and extends some distance rearwardly of the lamp to give a 
streamline effect. A web connects the plate and the lijimp. 

A new effect is produced as a result of the above ^nen- 
tioned parts. 

The new design effect is substantially the same as that 
of a short flag carried at the bow of a boat or of a njetal 
figure carried on the radiator cap of an automobile, such as 
the figure of Mercury, or the figure of an eagle with spread 
wings. In other words, there is a dominating attractive 
appeal in the combined parts, giving the sense of sjpeed, 
streamlining, etc. 


70 Prior Art 

The Buick catalogue shows a typical Buick car with a 
small lamp mounted on the flat top portion of the fender. 
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The lamp is rather bulging or fat in appearance and it 
rests on the flat top surface of the fender. It is completely 
dominated by the wide expanse of the fender. The fender 
does not in the least respect resemble applicant’s guard. It 
sweeps rearwardly almost almost in a straight line, a slight 
curve being near the top of the fender. From the front 
the fender is provided with a straight line and the apron 
on the left sweeps downwardly and connects with the side 
frame of the car. Aside from the slight resemblance in gen¬ 
eral contour of the lamp to applicant’s lamp, the Buick ref¬ 
erence adds nothing. In other words, the sole contribu¬ 
tion of the Buick catalogue is a general resemblance be¬ 
tween the lamp and applicant’s lamp. The reference goes 
no further. 

Turning now to the patent art, the Sawyer patent shows 
a lamp secured by a bent iron strap to the front fender of a 
tricycle. The reflector portion of the lamp is bell shaped 
and it engages a battery case 'which is rectangular in shape. 
The rear wall of the case is riveted to a V-shaped metal 
strap and the other flange of the strap is riveted to the fen¬ 
der. The front bell-shaped portion of the lamp extends 
ahead of the end of the guard. The guard of Sawyer 
71 is short and does not resemble applicant’s guard, 
while the lamp itself is different and is supported in 
an entirely different relation to the guard than is appli¬ 
cant’s design. Looking at the two designs, one finds sub¬ 
stantially nothing in common between them. 

The Humble patent shows merely the rear guard of a bi¬ 
cycle. Xo lamp is attached to the guard. 

While the Examiner has not called attention to the Ward 
catalogue, we wish to call attention to it as a typical show¬ 
ing of the prior art before applicant created the new design. 
The bell-shaped lamp on the rear fender is secured by 
clamps to the guard, a gooseneck connecting the lamp to the 
clamp, and a wire extending rearwardly from the lamp over 
the fender. The lamp at the front of the bicycle is not 
mounted on the fender but is supported, as is the custom, 
upon the stays above the fender. The front fender is of 
the usual short type. 
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Summary. 

In summary, the references do not singly or when com¬ 
bined show an elongated guard which projects forwaiidly 
almost to the very front of the front wheel and on whidhj an 
elongated lamp is mounted about midway between the fi^ont 
of the guard and the steering shaft. 

72 The references do not show, alone or combined, a 
relatively narrow fender with a lamp supported 

above it at an elevated distance, the distance between the 
fender and lamp being substantially equal to the height of 
the fender. They do not show a curved plate conforming to 
the regular curve of the fender supporting upon a web an 
elongated lamp, the rear portion of the plate extending far 
to the rear of the lamp. 

The references, alone or combined, do not show the same 
general effect of applicant’s design, which, we understand, 
under the authorities is the test of a design. 

The new effect of applicant’s design is that of an orna¬ 
ment similar to the flag on the bow of a ship or a metal fig¬ 
ure on the radiator cap of an automobile. The lamp stajnds 
out so prominently and in such pleasing contrast with the 
long guard that it is sufficiently decorative and pleasing to 
justify its use even though it were not used as a lighting 
means. 

The Buick reference goes no further than to show a 
lamp, which though shorter and fatter resembles the casing 
of applicant’s lamp. The design certainly could not be de¬ 
feated by a reference showing merely one of the cooperat¬ 
ing parts. The remaining references do not show de- 

73 signs even remotely resembling applicant’s design. 

In view of the foregoing, it is respectfully uifged 
that the design by held patentable. 

Very respectfully, 

DYRENFORTH, LEE, CHRITTON & WILES 

Attorneys 
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74 Appeal No. 14,998 Paper No. 13 Decision 

U. S. Patent Office Board of Appeals Nov 29 1935 
Mailed 

Appeal No. 14,99S VFM 

Hearing: October 7, 1935 

In the United States Patent Office 


Before the Board of Appeals 


Ex parte George S. Lewis 


Application for Patent filed December 28,1934, Serial No. 
54,623. Combined Bicycle Guard and Lamp. (Design) 


Messrs. Dyrenforth, Lee, Chritton & Wiles for applicant. 

This is an appeal from the final rejection of the following- 
claim for a design. 

The ornamental design for a combined bicycle guard and 
lamp substantially as shown. 

The references relied upon by the examiner are as fol¬ 
lows : 

Humble 1,069,550 Aug. 5, 1913 

Sawyer (Design) 92,114 Apr. 24, 1934 

Advertising Booklet of the Series 50 Buick Straight Eight 
for 1932, page 13, Model 32-56-S Fender & Headlights. 

The design may be briefly described as a guard and lamp 
structure for the front wheel of a bicycle. The guard is of 
such dimensions as to extend substantiallv half the circum- 

w 

ference of a wiieel and the lamp which is of a particu- 
75 lar stream-lined kind of formation is carried a sub¬ 
stantial distance from the front end of a guard. 

The examiner holds that the same configuration of the 
lamp and mounting on a fender is shown to be old in the 
catalog citation of the Buick automobile. The examiner 
also calls attention to patent to Humble showing the trans¬ 
verse or cross sectional configuration of the guard embodied 
in applicant’s design and also a design patent to Sawyer 
disclosing a lamp upon the front wheel of a tricycle in a 
generally similar relation to that of applicant’s guard. 
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^ famous for 

1 QUALITY PERFORMANCE/ 


Apbil., 1936 

Mountain Silver 

(Continued from page 11) 

“Taint nothin’,* Dwight declared. “1 
just eat less and worry less than most 
people, that's all. See, there’s the cave I 
was tdlin' you about." 

By a narrow ledge that sloped along the 
face of the diff, they approached the open* 
mg, which was .just about wide enough to 
admit g large man. For a m o men t Marc 
stood on the ledge, his head thnsst for¬ 
ward, looking down at the mass of jaggedJ 
rocks far below. How’ small the treed 
looked, and the woodsmen’s shack seemed 
no bigger than a doll house. He whisi 
tied. Man, what a jumping-off place# 

He kicked a pebble from the edge, an# 
watched it drop out of sight far belc« 

D AYLIGHT penetrated the cave on» 
a short distance, since it was ear® 
morning and the entrance faced the weft 
As his eyes became accustomed to tft 
semi-darkness Marc could see Dwifw 
stooping over an oil lantern. Above hip, 
within reach of his finger tips, loomed tie 
chipped and blackened rode surface. Pi 
a voice that sounded hollow, Dwight m- 
plained how the Indians had obtained Pe 
flint Huge fires heated the rock, 
cold water thrown on its hot surfKe 
caused the brittle stone to break offpn 
flakes which could be chipped and wor'lEd 
down to the desired shapes. f 

As Dwight preceded him with the flijfc- 
ering lantern along the downward slopSg 
floor of the cave, Marc observed the 
tinguishing line between the flint, wish 
bore onyx-like scrolls of brown and gr<&, 
and the great layers of granite. A 
rower black line, like a huge pencil mine, 
separated two sections of granite. 0 
“That was once lava soup," explained 
Dwight. “And when it was spread over wiis 
place, like frostin' on a cake, I guewit 
was pretty hot* {S 

“How long have you been proSjiecfeg 
up here?* inquired Marc. «| 

“Oh, off and on for a month or jttro. 

I had to do quite a lot of diggin’. Thmc’s 
a leak in the roof, down here a ^*cc, 
and in the past hundred years a lq»| of 
dirt and stuff has washed in.* 

It was necessary for Marc to stooK al¬ 
though Dwight's battered felt haUztill 
cleared the rocky roof. The side frails 
gradually drew closer together, an# the 
floor continued downward. At lengft the 
lowering roof made Dwight bend foyard. 

A trickle of water running down that rock 
face caught the lantern light Martha nos¬ 
trils dilated at the smell of dankJSnoist 
earth and stone. At the suddenly irmgincd 
possibility of a dislodged rock fallfjst into 
-the passage behind them, prevent®’ their 
retreat, he shivered, and began wgpstlinfi 
to lighten his thoughts. > 

Dwight chuckled “Gives a nan the 
creeps, don’t it?" jf 

Marc stopped whistling. Old p>wighi 
might be a trifle queer, but he 
a fellow’s mind, all right! 

Dwight was again speaking, 
pride in his voice. “I been, dot 
fartber’n any of the redskin: 
a big stone out, yest’d’y, that m 
here since the mountain gre 
blocked up the passage. Movial^lPflffSe £“*{^ r 0 ‘, 
in quite a piece further. That's how I hap- cu*- ( J 
pened to strike dirt that looked ’sif it [ fjiXX 
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What will COLUMBIAS 
Do for YOU? 


C OLUMBIAS are unnnatched i leaders among 
. quality bicycles! And every model is a con¬ 
sistent profit-maker. There are BO modern models 
in the complete line to satisfy all customers. 

! 

Dealers who push Columbias aggressively make 
more money. These bikes build prestige, as well as 
profits, for the store! Columbias are quality-built, 
distinguished in appearance and fairly priced. They 
have numerous special features, which appeal in¬ 
stantly to youth or adult, and are obtainable on no 
other .bicycle. 

Now is the time to find out what jColumbias will do 
for you. Ask today about open territory and gen¬ 
erous Columbia proposition. 


For Christmas Boys Want 
this Stewa rt- Warner 

BIKE SPEEDOMETER 

• Bike-riders are mileage conscious. They want to know 
bow fast they go—and they especially want to know 
how many miles the}- arc rolling up. And they’re willing 
to pay $495 for this truly remarkable Stewart-Warner 
Speedometer. It's not a toy—it’s a precision instrument. 
When the parents in your neighborhood purchase gifts 
for their boys, be sure you get the business. 

It’s compact, quick and easy to install. It makes cycling 
more fun for everybody, and speeds ut ales for you. 
Send in this coupon at once and have .’ ’ometers in 
stock for Christmas buying. 

STEWART-WARNER CORPORATION 

1891 Drrersey Parkway Illinois 


Parents know Columbia quality. Boys are 
told about the brilliant new Columbias in 
^National Advertising. 

Send for facts regarding the new Columbia 
Franchise—to build your bicycle business! 


Built to satisfy you, as to saleability and 
profit. Columbias are top quality—they 
look it—sell easier. 

Built to satisfy your customers as only 
Columbia quality, new finishes and special 
features can do so complete. 


'Huotyfu. BICYCLE SPEEDOMETER 


BICYCLES 


BICYCLES | 

THE WESTFIELD MANUFACTURING CO., WESTFIELD, MASS 
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THE WESTFIELD MFG. COMPANY f 

Westfield, Mass. I 
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sell them SAFE STOPPING 


Many bicycle dealers—particularly those who have 
children of their own—fed better when selling a 
bicycle with a Morrow Coaster Brake. They know it 
is a better investment in health and enjoyment—a 
safer bicycle for the child to have, because of the sure 
stopping provided by the big internal expanding brake. 

Morrow Brakes coast freely, too—without brake 
drag—on three sets of ball bearings that banish prac¬ 


tically all friction. The forward drive is firm and posn 
tiv^and requires no “wind-up," even after longest use. 
And when a spoke must be replaced, the job is made 
simple by the slotted sprocket—an exclusive feature of 
Morrow Coaster Brakes. 

ECLIPSE MACHINE COMPANY 

SLMI&A, NEW YOXK 

t Subsidiary of Btndix Aviation Corporation ) 


STURDY, sure 



fix Aviation Corporation} 





























Ultra Streamlining—Latest Equipipent 
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" 1936 


MOt>EL 34 TRUE STREAMLINE DE LU 

Styled for 1936- • • "as modem as tomorrow" 

Model 34 as Illustrated fully equipped 

Model 32 as Illustrated without Horn, Fender and 
Tail Light and Battery Case 


Frame: True Streamline Truss with 
Streamline Rear Forks 

Fork: New Streamlined full balloon, 
* snappU^jsfriped, truss construction 
Rims: Steel chromium 
Tires: Balloon 28" x 2y 8 " 

Handle Banc Braced chrome with large 
• rubber grips 


Saddle: Large Bucket type 


Bicycle styles have 
changed just as radically 
as Automobilee 


IM-JMt-Priatfd la UAi. 


Pedals: Torrington 
Stand: Regular Cadmium 
Chain Guard: Chromium 

Electrical Equipment on Model 34: 

Silver Ray Chrome Fender tamp 
Defender Tail Light chrome plated 
Aluminum Battery Case 
"Gangway'* Horn, chrome plated 


Guards: New Streamline full balloon, snappily striped 


Don*! be satisfied to have 
just another bicycle..get 
up-to-the-minute styling 
in Huffman Bicycles 
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Cook Book Offered 
With Aluminum Utensil* 

A foil sized cook book, 
.cloth bound and washable, is being of¬ 
fered to consumers with the purchase 
k! a matched Viko utensiL It consists 
kf 252 pages of recipes prepared by the 
%htminum Goods Test Kitchen. A 


;e consisting of a dozen of these 
y styled utensils is being offered 
^h jobbers, together with a dozen 
took books and a supply of win- 
isplay material. A special label 
b utensil helps to emphasize the 


New RoUfast Numbers 
At Toy Fair 


uni Goods Mfg Co., Manito- 


ware & Mfg. Co., Inc., are presenting 
at their display at the Toy Fair, Rooms 
401 to 406 of the McAlpin Hotel, New 
York City, new Rotlfast bicycles, roll¬ 
er skates, and velocipedes. 

The new bicycles are streamlined 
and sturdy with a number of new fea¬ 
tures. A new fender lamp operates on 
self-contained batteries. Battery tanks 
are styled with streamline character¬ 
istics plus a built-in electric horn. 
There are electric tail lights, deep- 
crown mudguards, offset cranks, mod¬ 
ernistic fork crowns, and extra large 
Troxel saddles. 

Other improvements include enamel¬ 
ing over a Bonderized base by an ex¬ 
clusive process said to give vitreous- 
like finish with chromium toughness 
on a rust-proof hate. A variety of col¬ 
ors are offered. 

Additional numbers in the skate line 
have been offered with improvements 
in construction and design throughout 
the line. There is modern juckaging 
in orange and bloc boxes, suitable for 
counter, shelf, or window display. 

Velocipedes built like a bicycle arc 
also a part of the Toy Fair display. 
Features arc streamlined mudguards, 
knee clearance tubular handlebars, 
streamlined saddles, adjustable bicycle 
spokes, step plates welded to axles, 
large hub caps, balloon-size solid rub¬ 
ber tiring. The de luxe models include 
Arch-Truss reinforced frame, truss 
works, and rear red reflectors. Pneu¬ 
matic high pressure or pneumatic bal¬ 
loon tires are optional. 


Low Priced Mop [Wringer 

To meet the need for a 
low priced, light Weight, yet substan¬ 
tially constructed mop wringer for 
household use, there is offered the Vic¬ 
tor household, twelve-quart mop 
wringer, with hot j dipped galvanized 


Cream Separator 
For Milk Bottle 

A new device for re¬ 
moving cream from ordinary milk bot¬ 
tles cleanly and with minimum effort 
operates by a rubber disk. This effec¬ 
tually seals the neck of the bottle, per¬ 
mitting the cream to be poured os of 
the top. The bottle itself can be turned 
upside down and shaken without a drop 
of milk coming out, according to the 
makers. 

The rubber disk is inserted in the 
bottle neck, pushed down to below the 
milk line, the wire handle is released, 
and the disk warps itself into normal 
flat circular form after which it is 
raised to the bottom of the cream line, 
separating the milk from the cream. 

Kreme-Pour Separator Co, Superior, 
Wis. 


pail. Its wringing mechanism embodies 
the “Eagle” principle, except that it 
has two instead of three rollers. They 
are made of well seasoned, hard maple, 
regulation size, with a wide opening to 
accommodate household mops of vari¬ 
ous sizes. Steel foot treadle has one- 
piece, non-breakable construction. 
Springs are made from No. 11 copper¬ 
ed premier spring Wire. 

The Eagle Woodenwarc Mfg. Co, 
Hamilton, Ohio. 


The Ericson & Ander¬ 
son Hardware store at Stromsburg, 
Neb, was recently partly destroyed by 
a fire resulting from a furnace ex¬ 
plosion. * 

The Mercer (Mich.) 
Hardware store has been damaged by 
a fire to the extent of an estimated 
$1WX». * 

The Lathrop Hardware 
Co, Montrose, Colo, is to spend $10,- 
000 on improvements to its warehouses 
in the rear of the store. 


Hedge’s Hardware, 
which recently moved to 9121 S. E. 
Foster Road, Portland, Ore, has re¬ 
modeled and reorganized the establish¬ 
ment. 


H. C. Shoemaker has 
opened a new hardware, household, 
and implement store in Wyoming. Ill. 


Hardware World 
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©etermined to give the bicycle public 
®e finest bicycle made, wfe have brought 
clit the new CYCLEPLANE . . . 

new streamline design of unparalleled 
:auty and strength . 

itted with a new type, wider, rounded 
tank, and large streamlined automobile 
type guards, giving the low sweeping 
hnes of motorcycle design . . . 

The workmanship, material* and equip¬ 
ment of the CYCLEPljANE are the 
finest throughout . . J 


Another Leader — 

Arnold, Schwinn & Company introduces the new LADIES’ CYCLEPLANE . . . 

Like its running mate the CYCLEPLANE, this easy-riding bicycle is specially 
designed and constructed, and is beautifully finished . . . 

Every feature that will add to die comfort and safety of the 
built into this fine bicycle . . . 

The fine quality and distinctive design of the new CYCLEPLANES will be a 
real sales stimulator for you . . . 

YOUR NEAREST JOBBER CAN SUPPLY 


rider has been 


1% a riling advertisers, tiease mention the AMERICAS 


ARNOLD, SCHWINN & CO. 

incokpokated 

1718 NORTH KILDARE AYE 
CHICAGO ILLINOIS 

New Yorfc Office: 7 EAST 17th STREET 




87 













By the ultra-modern grace and beauty of its appearance—by the multiplicity of its 
new and exclusive features—and by its fundamental advancement in cycle engineer¬ 
ing and design—the AUTO-CYCLE takes its place as the leading bicycle of America. 

mR. DEBIER | 

The AUTO-CYCLE will increase customer traffic in your store, giving you greater 
opportunities for larger and more profitable sales on your entire line. Can | you afford 
to pass up this kind of sales-building factory cooperation? Join the leader now I 


If you have not received our new catalog, write your jobber or us for it. 


DEMAND SCHWINN BICYCLES FROM YOUR jbSBER! 
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It appears to us that the difference between the shap^ of 
applicant’s guard and lamp over that of the Buick fencer 
and lamp is not such as to constitute invention. It is well to 
bear in mind that the remainder of the bicycle mechanism is 
strictly not part of the design and that for comparison, (jnly 
the fender with the lamp thereon of the Buick car would be 
applicable, that is, the two fenders with the respective 
lamps thereon side by side separated from the remainder of 
the mechanism shown in the two cases should be compared. 
The resemblance is very close. However, as noted by the 
examiner the general configuration of a bicycle guard par¬ 
ticularly with a lamp thereon is shown to be old. Wei are 
unable to agree that invention is involved in associating the 
particular type of fender as shown by Humble with | the 
lamp. It even appears that there is a kind of curved or 
channel effect between the crown and the side portion^ of 
Sawyer’s guard. We think that patentable ornai^ien- 
76 tality is not involved in applicant’s disclosure. 

The decision of the examiner is affirmed. 


BRYAN M. BATTEY 
Assistant Commissioner 


W. L. REDROW, 

Examiner-in-Chief 

W. L. THURBER 
Examine r-in-C hief 

BOARD OF APPEALS 

November 29,1935 

i 

(Here follow photostats marked pages 77, 78 and 80 to 

88.) I 
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Endorsement on cover: No. 6871. Battery Patents Cor¬ 
poration, a corporation, appellant, vs. Conway P. jCoe. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Oct 27 1936 Moncure Burke Clerk 
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United States Court of Appeals 


Fob the District of Columbia, 


BATTERY PATENTS CORPORATION, 
A corporation, Appellant, 

vs. 

CONWAY P. COE, Commissioner of 
Patents. 


APPELLANT’S BRIEF. 


Statement of Facts. 


This is an appeal from a decree of the Supreme Court 
(Mr. Justice Bailey) dismissing a bill brought under (sec¬ 
tion 4915 against the Commissioner of Patents, the bill 
seeking the issue of a design patent to appellant oh an 
application of George S. Lewis. 

The design is on the front fender and lamp of a bicycle. 

i 

It is shown on page 34 of the record. Three references 
are relied upon, the Humble patent, record pages 26-7, 
the Sawyer patent, record pages 30-31, and a Buick auto¬ 
mobile advertisement, record page 33. 


No. 6871. 
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md 

The controverted issue is solely of invention and the 
only legal question is as to the canons of law applicable 
to design invention. 

In the early manufacture of bicycles the front mud 
guard, when one was used at all, terminated at the line 
of the fork. Later when truss rods were added to the 
steering fork the front end of the mud guard was con¬ 
tinued forward three or four inches to the line of the 

I 

truss rods. Lewis carried the mud guard well beyond the 
vertical line of the axle that is well over the top of the 
wheel and dowm in front. This extension over the front 
wheel is solely for ornament because mud and water 
thrown off the wheel cannot come up and strike the 
rider if protection is carried as far forward as the fork. 

Of course long mud guards were long used on the 
rear wheel because they were necessary to protect the 
rider. They had to extend nearly down to the horizontal 
line of the axle of the wheel. Obviously they have an 
entirely different appearance in the rear from the ap¬ 
pearance in the front. 

A long overhanging fender is shown on a child’s ve¬ 
locipede in the Sawyer patent but this is cased in on the 
sides and likewise gives an entirely different appearance. 

Having carried the mud guard of fender very far for¬ 
ward for ornamental purposes Lewis secured on the 
fender crown in a position well balanced as an artistic 
matter between the fork and the end of the mud guard, 
a lamp of the tear drop type such as is generally shown 




in the Buick cut. The noteworthy difference between 
Lewis’ structure and the Buick from the design stand¬ 
point is that the Buick fender is of very great length 
and breadth so that the lamp sitting on it appears and is 
intended to appear diminutive. The Buick lamp is a 
mere parking lamp and was not intended to be a sub¬ 
stantial feature of major design. In the Lewis design 
the lamp is practically as broad as the fender and prac¬ 
tically as large in diameter as the tire so that viewed as 
a whole the effect is quite novel. j 

The tear-drop style of lamp could not have been I in¬ 
stalled on the old type mud guard, for there was no room 
for it. Lewis extended the fender not only enough to 
afford space for the lamp but a great deal further to 

i 

give the lamp a balanced appearance. 1 

i 

Nothing remotely approaching the Lewis design had 
appeared in the bicycle industry until plaintiff produced 
a bicycle with the design of the applicant. When Ithis 
bicycle was produced 25,000 were sold in the first ^jear. 
These were bicycles of the more expensive type wjhich 
are normally sold in smaller quantities than the stfrnd- 

I 

ard less expensive type. Largely because of the de¬ 
sign in controversy plaintiff accomplished the almost 

unheard of feat of selling more of the expensive j:han 

| 

of the cheap bicycles by a ratio of about six to four. 
Not only this, but immediately thereafter practically all 
other makers of bicycles copied the plaintiff’s design. 
The exhibits in the rear of the record show” the design 
commonly in use before plaintiff’s design appeared on 
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the market, and the forms adopted immediately there¬ 
after. 

Putting the matter briefly, plaintiff’s design has be¬ 
come the standard of bicycle appearance. 

Novelty of the design is not questioned, the only issue 
being invention. 


ASSIGNMENTS OF ERROR, 


The Assignments of Error cover in different aspects 
the failure of the District Court to find invention. They 
are as follows: 

1. In refusing to authorize and direct the Com¬ 
missioner of Patents to issue to plaintiff a patent 
upon said Lewds application, Serial No. Des. 54,623, 
containing the claim thereof. 

2. In sustaining and adopting the decision of the 
tribunals of the Patent Office, holding that the Lewis 
design in issue did not display invention in view of 
the prior art. 

3. In sustaining and adopting the conclusion of 
the Patent Office tribunals confusing the principles 
of Mechanical Patent practice with those of Design 
Patent practice. 

4. In holding that the design in issue arrived at 
as a result of a series of experiments did not in¬ 
volve invention over the prior art. 

5. In failing to find that the said Lewis inven¬ 
tion was not obvious in view of the prompt and 
widespread demand for the product involving the 
same when said product came upon the market. 
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. 

i 

6. In failing to hold that the prior art patents 
and publications cannot be combined to anticipate 
the Lewis design when said prior art and and publi- 

i 

cations failed separately to show or suggest the 
Lewis design. i 

7. In failing to hold that the new Lewis bicycle 
front guard when combined with the selected l^mp 
placed as shown produced a novel and pleasing ar¬ 
tistic effect and was therefore patentable. 

8. In failing to hold that the new Lewis bicycle 
front guard, which extends forwardly over the; top 
of the front wheel, and does not stop with! the 
truss rods as in prior practice, gave a completely 
new and pleasing artistic effect and was therefore 
patentable. 

I 

l 

i 

POINTS OF LAW AND FACT TO BE DISCUSSED. 


The sole question of law involved is that relating to the 

i 

criteria of invention of design patent cases. 

There are no disputed facts and practically all the 
facts from which we think conclusion of invention sljiould 
be drawn are found in our favor by the lower court 

l 

I 

| 


i 1 
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ARGUMENT. 


Unfortunately there is no outstanding case defining 
design invention. There is universal agreement that 
invention is required but nothing really establishing what 
invention is. Some of the cases attempt to apply me¬ 
chanical patent rules like those against double use and 
aggregation. Such rules undoubtedly apply to cases 
where the change consists, for example, in substituting 
one picture for another on the back of a brush or on 
a tray. In such cases the utensil to which the picture is 
applied is only a sort of a frame for the picture and 
putting another old picture in the frame is an abvious 
expedient. 

On the other hand, when the courts really think there 
is invention they take refuge in the equally settled prop¬ 
osition that we are to look at the effect of the design 
as a whole and if its aesthetic effect is new and distinctly 
different from the art, then it is inventive. In general 
this theory of looking at the effect as a whole is one 
which evidently must be followed when the design relates 
to exterior configuration or shape of the article itself. 
The greatest works of sculpture could be shown to be 
made of old elements. Putting old parts together in 
graceful relation and of graceful proportion is often the 
highest art and our design patent system would fail en¬ 
tirely if a design patent could be met by finding one part 
in one place and another part in another place. 



I 


The difference which can be brought about by varia- j 
1 tions in size, shape and proportion is best illustrated we j 
believe by comparing the design in suit with that of the i 
Sawyer patent. The Sawyer velocipede has a certain 
superficial verbal similarity to the design in suit but it 
is evidently a monstrosity which would be totally unac-| 
ceptable on a bicycle. Such a structure could not pos- 
siblv have been sold in competition with the designs! 
which preceded applicant’s. Yet applicant’s design by 
reason of its well chosen proportions and its inherent^ 

i 

grace has compelled its universal adoption. 

I 

We cannot conceive that it is material that a lamp gen-j 
erallv like applicant’s w^as used on a Buick automobile 

i 

fender. In that environment and on that support the 
lamp is a tiny thing whereas in applicant’s design it is; 
a major and conspicuous feature. If applicant wanted 
to produce the effect on the eye which the Buick parkr 
ing lamp produces in its environment he wnuld have to 
make a lamp about three-quarters of an inch in diameter. 

i 

Such a lamp might give the aesthetic effect on the bicycle 
which the Buick parking light gives on an automobile. 

i 

I 

When we attempt to apply the ordinary criteria of 
invention w’e find the following outstanding facts. First 
applicant had to build a new fender extending out so f^r 
that the lamp support was horizontal or slightly inclinecl 
downward and forward. This much extension was neces¬ 
sary but applicant doubled the necessary extension to get 

I 

an appearance of graceful balance; and to make the lamp 
practical applicant had to make a rather complete me- 



chanical reconstruction. Considered purely as a mat¬ 
ter of design it may be that the Buick parking light shell 
could be used in applicant’s combination; but the Buick 
lamp did not suggest itself for this purpose because me¬ 
chanically, optically and electrically it was designed for 
another purpose and had to be rebuilt to become an ade¬ 
quate bicycle lamp. 

These matters of aesthetics are admittedly difficult. 

j 

Yet it is evident that applicant did do something produc¬ 
ing as a whole a new aesthetic effect. The aesthetic ef¬ 
fect is so desirable that it has been immediately and ex- 
tensivelv imitated. 

We know of no better way to test invention than bv 
this test of public approval. It may confidently be said 
of mechanical cases that there is no Supreme Court case 
where an industry has for many years followed a beaten 

* f •/ 

track and where an invention has departed from that 
track and has met with immediate public approval where 
the patent has been struck down. One thread runs 
through all the Supreme Court mechanical patent cases. 
If the problem was old enough and the solution popular 
enough the patent has been sustained no matter how 
simple the change. Two striking cases are Carnegie v. 
Cambria (185 U. S. 403) and Smith v. Snow (294 U. S. 
1.) In the former case the invention consisted merely in 
mixing successive taps from a blast furnace to obtain 
uniformity. The solution was so simple that the Supreme 
Court said it was difficult to see how the steel industry 
could help finding it and it was in connection with this 
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discussion that the court pointed out that many of otar 
most important inventions are so simple that it is ijm- 
possible for the ordinary mind to conceive that they ^re 
inventive. j 

In some of its recent cases holding patents invalid, the 
Supreme Court has shown its adherence to this doctrine 
of measuring invention by its results by pointing out that 
in the particular case the need was new and was An¬ 
swered as soon as it arose. 

I 

l 

The bicycle industry is extremely old. The need for 

grace and beauty is as old as the industry; yet so far! as 

concerns fenders and lamps, the industry proceeded on 

the beaten track until applicant departed from it and 

then the industrv slavishlv followed. 

* 

i 

| 

If real startling revolutionary and attractive changes 

i 

of appearance are ever to be considered inventive, 'ap¬ 
plicant’s should be. The front part of plaintiff’s bicycle 
viewed as a whole looks entirely different from its prede¬ 
cessors. The total effect of the features is not their 

I 

several effects added together but is of one graceful 
blended whole. Judged by any legal criterion which con¬ 
siders the whole instead of its parts or which gives effect 
in the slightest degree to public approval, this desig|n is 
clearly patentable. 

i 

If this design is really an obvious thing for anyone to 
make it should have been made during all the vears that 

'w.' W 

bicycles have been made without it. 

It cannot be urged that the appearance of the 
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lamp gave the impetus which produced the design and 
that this rendered it non-inventive. There is nothing 
particularly new about tthe Buick lamp per se. Such 
shapes have been available for many years. Further¬ 
more, when applicant did his work there were numerous 
small parking lights in the automobile field and most of 
them would have been highly ungraceful on a bicycle 
fender. Applicant had to combine shape, size and fender 
proportion. Indeed, if it should be urged that the Buick 
parking light supplied the impetus, then the whole bicycle 
trade should have gone to this form in 1932 when Buick 
was producing the light. Instead the trade kept on 
with the old designs until applicant developed the com¬ 
bination making the popular appeal and then copied its 
product. It is self-evident that the Buick lamp did not 
teach the bicycle trade anything but that applicant’s de¬ 
sign did teach it something. If we require that antici¬ 
pating art shall lead to the result, then the present art 
does not anticipate, for it had plenty of time to lead if it 
could ever do so, and it didn’t do it. 

We realize that the major difficulty in presenting a 
case of this kind is the total lack of dependable guides. 
Patentee’s rights should not depend on the personal taste 
of a particular examiner or a particular chancellor be¬ 
cause, in artistic matters, taste differs immensely, yet wc 
are rather unfortunately in the position where a per¬ 
usal of the cases leads to the belief that if the chancellor 
liked the design he held it inventive while if he did not 
he ignored the rule of total effect and held it non-inven- 
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tive. In the present instance we have something which 
has been proved to appeal most strongly to the artistic 
taste of the whole public. It has affected the bicyclp in¬ 
dustry more profoundly than any mechanical change 
ever has affected it. It has become practically standard 
design. 

By every legal criterion which can conceivably be ap¬ 
plied it cannot be held that this change was an obvious 
one. 

I 

Design cases differ from many mechanical cases in that 
in the former we are often able to settle our difficulties 
by determining that the degree of skill required was 
greater than that possessed by the ordinary mechanic, 
i. e., that the ordinary mechanic could not have s 

I 

the problem. There is however a class of cases dften 
recognized by the courts where it seems as though any¬ 
one could have solved the problem and yet nobody hap- 

i 

pened to think of the solution. Carnegie v. Cambria , 
supra, is typical of these cases. It is to this class that 
designs are most nearly analogous. There is seldpm a 
design the mere drafting of which is beyond the jtech- 
nical skill of a cub art student. Thousands of students 
could copy every line and curve in the greatest df ar¬ 
tistic productions. 

i 

_ 

We can separate the great artists from the lesser) only 
by saying that the great artists happened to thijik of 
some choice of proportion and arrangement which the 
lesser artists did not think of. In design cases morq than 
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any other we are dealing with happy thought inventions 
which anyone could have executed if he had thought of it 
but which nobodv thought of before. 

When we deal with these happy thought cases we have 
practically no other criterion than that of wide public 
approval. If the designer’s product makes a vast pop¬ 
ular appeal and forces itself upon naturally grudging 
competitors it must possess extraordinary value. Before 
striking down such a production we should consider most 
seriously the Supreme Court’s expression in the Carne¬ 
gie case that very often the ordinary mind is quite in¬ 
capable of sensing invention in the greatest of inventive 
achievements. 'That decision, continuously followed and 
approved, is a challenge to all of us. It compels us to 
halt, carefully consider that the logic of facts is often 
more potent than any amount of abstract reasoning. 
When a need has long existed and is suddenly supplied 
by some simple thing which meets with immense public 
approval, we must not hold the thing obvious which years 
of experience proves beyond peradventure was not obvi¬ 
ous. Here, if applicant’s design was obvious it would 
certainly have been produced earlier. 

Of course, this conclusion from facts is derivable only 
when extraordinary popular approval has followed the 
invention. In this case that approval is clearly demon¬ 
strated. Under such circumstances the simplest mechan¬ 
ical things have always been held patentable by the Su¬ 
preme Court. The same results should follow even more 
certainly when we are dealing with such abstruse mat- 




ters as aesthetics and artistic taste. We cannot use ourj 

i 

personal standards alone in determining the value of anyl 
artist’s production. When we turn to popular standards! 
those can be demonstrated in no other way than that 
demonstrated by applicant in the present record. 

i 

It is respectfully submitted that the decree should be 
reversed and the patent ordered to issue. Applicant hag 
led the trade and should be entitled to his reasonable 

i 

I 

reward. 

I 

Dyrenforth, Lee. Chritton <fe Wiles, 

Solicitors for Plaintiff. 

Russell Wiles, ! 

Nelson J. Jewett, ! 

Horace Dawson, ! 

Of Counsel. 1 







































In the United States Court of Appeals 
for the District of Columbia 

October Term, 1936 


No. 6871 

I 

Battery Patents Corporation, a Corporation, 

APPELLANT 

vs. 

Conway P. Coe, Commissioner of Patents' 

APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 


This is an appeal from the decree of the lo^er 
court (R. p. 9) dismissing the bill brought by ap¬ 
pellant under the provisions of Section 4915 R. S. 
(35 U. S. C. 63). 

By that bill it was sought to have the Commis¬ 
sioner of Patents authorized to issue to plaintiff, 
as the assignee of George S. Lewis, a patent for a 
design for a combined bicycle guard and lamp. 
This design is shown in the drawing appearing on 
page 48 of the record. 

It should be borne in mind that the design for 
which a patent is sought is not for a bicycle hav- 

119415—37 (1) 
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ing a guard and lamp such as the bicycle introduced 
in evidence as Plaintiff’s Exhibit No. 4, but merely 
for the guard and lamp as appearing in the draw¬ 
ing (R. p. 34). In other words, if a patent on this 
design is granted it would be infringed by apply¬ 
ing that guard and lamp to any type of bicycle. 

It is well settled that a design to be patentable 
must involve invention. In other words, mere 
novelty is no more sufficient to support a design 
patent than it is to support a mechanical patent. 

This was held by the Supreme Court of the 
United States in the early case of Gorham Com¬ 
pany v. White, 14 Wallace, 511, and, again, in the 
case of Smith v. Whitman Saddle Company, 148 
U. S. 674. In the latter case the Court said: 

To entitle a party to the benefit of the act, 
in either case, there must be originality, and 
the exercise of the inventive faculty. [Em¬ 
phasis added.] 

It is also true that, as stated by the Circuit Court 
of Appeals for the Second Circuit in Knapp v. Will 
& Baumer Co., 273 Fed. Rep. 380-385, inven¬ 
tion may reside in a new combination of old ele¬ 
ments, but every combination of old elements is not 
patentable. 

That it is proper in determining whether a given 
design is inventive and therefore patentable, to 
consider the prior art and determine whether the 
bringing together of elements old in that art con¬ 
stituted invention, is also well settled, and it was 


held in the case last cited that invention was not 
present. 

In the case of In re Mygatt, 39 App. D. C. 43^, 
1913 C. D. 330, this Court held a design for a shadp, 
or reflector, unpatentable where it appeared that a 
former patent of the same applicant showed a 
shade with ribs or prisms running parallel to ttye 
axis of the shade and another reference showed! a 
shade similar in outline except that the ribs, 0r 
prisms, extended spirally from the top to the bot¬ 
tom of the shade. 

In its decision this Court said: j 

In respect of this reference, it was held, and 
we think properly, that it does not require 
invention to substitute the parallel for the 
spiral ribs or prisms. j 


A similar holding had been made by this Court 
in the earlier case of In re Sherman, 35 App. D.' C. 
100,1910 C. D. 382, in which it was held that a de- 
sign for a nail having a mushroom-shaped head 
and a circular protuberance on the convex side of 
the head was not patentable. In that case the 
Court said: j 

I 

While it is quite possible that appellant 
has produced a better and perhaps a more 
attractive nail than the nail of the prior £xt, 
we quite agree with the tribunals of the 
Patent Office that the distinctive featured of 
his design do not involve invention, fiad 
appellant inscribed a circle upon the convex 




i 
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side of the identical nail and in identically 
the same place where his “ circular knobbed 
head” appears in the design of his applica¬ 
tion. it is clear that he would not have been 
entitled to a design patent. In our view, the 
projection of the shank of the nail beyond 
the top of its mushroom-shaped head, as 
appellant in effect has done, does not con¬ 
stitute an invention of a “new, original, and 
ornamental design. ’ ’ 

Similar holdings have been made by the federal 
courts. In the case of Steffens v. Steiner, 232 Fed. 
Rep., 862, the Court of Appeals for the Second 
Circuit, after stating that in order to sustain a 
design patent the design must involve something 
more than mere mechanical skill, held that a design 
for a cigar band was not patentable since similar 
designs had been shown in the prior art and there 
was nothing inventive in bringing together certain 
elements of the older designs. 

In the case of Knapp v. Will & Baumer Co., 
supra, the same Court held a design for a candle 
unpatentable for lack of invention, and in its de¬ 
cision, after pointing out what the design disclosed 
and what was disclosed in the prior art, said: 

What Knapp [the patentee] did involved 
no inventive act. He took an ordinary 
coach candle, with its bell-shaped tip, and 
simply changed the column from a round 
one into a square one, leaving the bell¬ 
shaped tip the same as before. In convert¬ 
ing a round column into a square one, he 


followed precisely the teachings of the art 
as previously set forth by Lambom. He did 
what any ordinary workman would have 
done—drew a round candle through a 
square mold in accordance with a common 
practice. Then he provided it with a self- 
fitting base in accordance with the teachings 
of the art since 1861. j 

i 

* * * * * 

I 

We are quite at a loss to find in the patept 
in suit anything “akin to genius’’ in what 
the patentee did. We find nothing beyond 
the ability of the ordinary routine candle 
maker. What was done did not rise to tljie 
level of invention. ' I 

In the case of King Yentilating Co. v. St. James 
Ventilating Co., 26 F. (2d) 357, the Circuit Cofirt 
of Appeals for the Eighth Circuit had before it a 
suit based on a design patent for a barn ventilator 
and in its decision, after referring to the differ¬ 
ences between the design shown in the patent and 
the prior art and stating that the exercise of the 
inventive faculty is just as essential to the validjty 
of a design patent as it is to that for any kind of 
mechanical device, said: 

The great similarity between appellant’s 
patented design and the structures of the 
prior art is strikingly apparent. In its 
opinion the trial court said: “I do not be¬ 
lieve it can be said in this case that the ap¬ 
plication of the old flared base to the old top 
or superstructure rises to the point of any- 
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thing more than the ordinary routine skill 
of a competent architect. 7 ’ With this state¬ 
ment, we agree. The change in form of the 
base involved no more than mechanical skill, 
as distinguished from patentable invention. 

In the Appellant’s brief it is urged particularly 
as the features of novelty the extension of the mud 
guard of the front wheel of a bicycle considerably 
beyond the fork and the placing on that guard, 
about half way between the fork and the end of the 
guard, a lamp of a particular construction. 

The patent to Sawyer (R. p. 30) shows a veloci¬ 
pede in which the mud guard is extended beyond 
what corresponds to the fork in the bicycle, that is, 
the portion of the frame to which the handle bar 
is fastened, and has a lamp placed on the guard in 
a position almost exactly the same as that shown 
in appellant’s design. A velocipede is a device of 
the same general character as a bicycle and obvi¬ 
ously there would be no invention in transferring 
any given design of guard and lamp from a veloci¬ 
pede to a bicycle. The question here is not one of 
bicycle structure for functional purposes, but is 
the question of appearance. 

The picture of the Buick automobile shown on 
page 33 of the record, which is a copy of a cut in a 
Buick Catalogue, shows at the left hand side, an 
automobile parking lamp of, what is admitted by 
appellant to be, substantially the same shape as the 
lamp shown in the design application of Lewis. 


7 


It is submitted that there was no invention in 

i 

selecting from the prior art, where it had been us^d 
in a similar situation, a tear-drop shaped lamp ahd 
placing it on a bicycle mud guard in place of tljie 
lamp shown in the Sawyer patent. 

If any weight is to be given to the fact that tjie 
mud guard is of substantially semicircular shape jin 
cross section, then it is only necessary to note thjat 
a similarly shaped mud guard is shown in the pat¬ 
ent to Humble (R. p. 26). 

It is submitted that the selection of features from 
the prior art to form a design for a combined miud 

i 

guard and lamp, as is shown in the application of 
Lewis, was no more invention than what was done 

7 i 

by the applicants whose designs were involved' in 
the various cases above cited. 

i 

It is stressed in the argument that when the bi¬ 
cycle embodying the Lewis design was put on ):he 
market, it received very favorable consideration. 
Commercial use, however, does not, of itself, estab¬ 
lish invention. This is so well settled that it is pot 
necessary to cite decisions to that effect. j 

i 

CONCLUSION 

It is submitted that there was no error in the con¬ 
clusion of law made by the Court below (R. p.l 9), 
viz, that the design of the Lewis application does 
not disclose invention over the prior art, and that 


I 

i 

i 


i 
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the decree of the lower Court should be affirmed, 
with costs against the appellant. 

R. F. Whitehead, 

Solicitor for the Patent Office, 

Attorney for Appellee. 

January 1937. 
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